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THE EXECUTIVE DEPARTMENT’S EXERCISE OF 
QUASI-JUDICIAL AND QUASI-LEGISLATIVE 
POWERS IN WISCONSIN 


An important phenomenon in present day politics is the increase 
in power and scope of the executive branch of the government. Not 
only have new powers been granted to ancient offices, but frequently 
new offices and commissions have been created with still greater 
powers. The movement, though unchecked, is being continually 
challenged in the courts on the ground that there is a violation 
of the doctrines of the separation and non-delegation of govern- 
mental powers. The question when a statute conferring on the 
executive branch of the government new duties, fails because of a 
violation of one or the other of these doctrines is constantly recur- 
ring, and the answers given are not always easy to reconcile. The 
purpose of this article is to examine the Wisconsin cases dealing with 
the problem, but before doing so the doctrines themselves must first 


be considered. 


I, 


In his celebrated treatise. Ture Spirit or Laws, Baron Monte- 
squieu in 1748 announced the doctrine of the separation of powers: 

“When the legislative and executive powers are united in the same 
person, or in the same body of magistrates there can be no liberty, 
because apprehensions may arise lest the same monarch or senate 
should enact tyrannical laws to execute them in a tyrannical manner. 
Again there is no liberty if the judiciary power be not separated 
from the legislative and executive. Were it joined with the legis- 
lative the life and liberty of the subject would be exposed to arbi- 
trary control; for the judge would then be the legislator. Were 
it joined to the executive power, the judge might behave with violence 
and oppression. There would be an end of everything were the 
same man or the same body, whether of the nobles or of the people 
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to exercise those three powers, that of enacting laws, that of exe- 
cuting the public resolutions, and of trying the causes of individuals.” 

These principles were adopted with acclaim by publicists in Europe 
and America? and were embodied in many of the constitutions of 
the new states in America which were created when the colonies 
separated from England. In some of these constitutions the prin- 
ciple found express recognition, nowhere in more emphatic and pre- 
cise terms than in the Massachusetts constitution of 1780. “In the 
government of this Commonwealth, the legislative department shall 
never exercise the executive and judicial powers, or either of them: 
the executive shall never exercise the legislative and judicial powers, 
or either of them: the judicial shall never exercise the legislative and 
executive powers, or either of them: to the end it may be a govern- 
ment of laws and not of men.”* 

In the federal constitution there is no specific statement of the doc- 
trine, but repeatedly it has been recognized as implicit therein from 
the division of the government into three branches and the confer- 
ring upon each of these the legislative, executive, and judicial powers 
respectively.* The Wisconsin constitution is of this same type. 
“The legislative power shall be vested in a senate and assembly.” 
“The executive power shall be vested in a governor.” “The judi- 
cial power of this state, both as to matters of law and equity, shall 
be vested in a supreme court, circuit courts, courts of probate, and 





‘Montesquieu, THe Spirit oF Laws, Vol. I, page 152, English edition of 1823. 

*Blackstone, 1 Commentaries, 146, 269; Paley, Morar Puitosopny, Book 6, 
Chapter 8; Jefferson, Notes on Virainia, 195; Madison, Feperarist, No. 47; Story, 
CoMMENTARIES ON THE CoNsTITUTION, Chap. VII. See, THe SEPARATION oF POWERS, 
by John A. Fairlie, 21 Micnigan Law Review, 393, for a complete review of the 
various political and philosophical discussions of the doctrine, European and 
American; ancient and modern. 

*Part I, Art. XXX. See also the Maryland Constitution of 1776, “The legislative, 
executive, and judicial powers of government ought to be forever separate and 
distinct from each other.” Declaration of Rights, VI, The New Hampshire Con- 
stitution of 1784, “In the government of this state, the three essential powers 
thereof, to wit, the legislative, executive, and judicial ought to be kept as separate 
from and independent of each other, as the nature of a free government will 
admit, or as is consistent with that chain of connection that binds the whole 
fabric of the constitution in one indissoluble bond of union and amity.” Part I, 
Art. XXXVII; Virginia constitution of 1776, “The legislative, executive, and 
judiciary departments shall be separate and distinct, so that neither exercise the 
powers properly belonging to the other.” 

‘Constitution of the United States, Art. I, Sec. 1; Art. II, Sec. 1; Art. III, Sec. 1. 
Hayburn’s Case, 2 Dall. 409, note; McCulloch v. Maryland, 4 Wheat. 316, 428, 
(1819) Kilbourne v. Thompson, 103 U. S. 168, 190, (1880); In re Griner, 16 Wis. 
423, 432, (1863). 
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in justices of the peace.’’® The Wisconsin Court has fully recognized 
the applicability of the doctrine of the separation of powers to such 
a constitution. “In this country all sovereign power is lodged in 
the people. They have established governments, and to these govern- 
ments they have delegated such portions of the sovereign power as 
they have not retained unto themselves. That government is repre- 
senter by three great independent, co-ordinate departments—the ex- 
ecutive, the legislative and the judiciary. Each department is su- 
preme in its field. Each department is independent of the others. 
No one of these departments may encroach upon the prerogatives of 
the others.’’* Although the doctrine as thus stated seems as unbend- 
ing as iron, it should be borne in mind that it was never intended to 
be completely and rigidly applied as a matter of practical politics to 
all the details of government. It was not true of the government of 
England, which Montesquieu was extolling. It is not true of the 
government of the United States, nor that of the several states 
where, by constitutional provision each department often exercises 
powers that are seen analytically to belong to one of the other de- 
partments, for example the veto power of the chief executive. Madi- 
son said in the FEDERALIST that what was intended was that the 
whole power of one department should not be exercised by the same 
branch which exercised the whole power of another department.’ 
However, discussion of the correctness, applicability, or scope of the 
doctrine as such is really irrelevant from the legal standpoint, for it 





‘Constitution of Wisconsin, Art. IV, Sec. 1; Art. V, Sec. 1; Art. VII, Sec. 2, 
respectively. Article VI of the Constitution is entitled “Administrative,” and 
makes provision for a Secretary of State, an Attorney General, and a Treasurer. 
The Secretary of State besides certain designated duties, “shall perform such 
other duties as shall be assigned him by law.” “The powers, duties, and com- 
pensation of the treasurer and attorney-general shall be prescribed by law.” The 
article also provides for sheriffs, coroners, registers of deeds, and district attor- 
neys. 

*State ex rel Rodd vy. Verage, 177 Wis. 295, 322, (1922). In In re Appointment 
of Revisor, 141 Wis. 592, 596, (1910), the Court said, “That our constitution, like 
the constitutions of other American Commonwealths, recognizes the division of 
general governmental powers into three distinct parts, viz., legislative, executive, 
and judicial, and commits each part to a co-ordinate department of the govern- 
ment is fundamental and undeniable; that it has endeavored to provide effectively 
against the encroachment of one of these departments upon the proper field of 
either of the others is equally fundamental and undeniable.” 

™FeDERALIST, Number XLVII. This and the succeeding number of that invaluable 
exposition of the Constitution are devoted to an argument that the United States 
Constitution does not violate the doctrine of the separation of powers. The views 
of Mr. Justice Story were the same as those of Madison. Commentaries, Chap. VII. 
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is not the abstract doctrine with which the courts should be con- 
cerned, but only with positive law in the written constitutions. If 
that document says that the “legislative power shall be vested in a 
senate and assembly,” then that thing, whatever it may be, which 
is denominated the legislative power, cannot constitutionally be 
placed elsewhere. The same is true of the other phases of govern- 
mental power. That in the constitution, itself, the people chose to 
recognize exceptions to this may be persuasive when matters of con- 
struction of the constitutional mandate are involved, but they afford 
no ground for disregarding it. 

There are many ways in which this doctrine of the separation of 
powers may be involved, but these may be grouped into two general 
classes, (1) the exercise by one department of the power of another 
department, and (2) the interference by one department with the 
proper exercise of its own powers by another department.* As each 
department may be guilty of either of these acts with reference to 
either of the other two departments the problem is a large one, but | 
we are now concerned with but a comparatively small part of it, 
the exercise by the executive department of legislative and judicial 
powers. 

Similar to the principle that the powers of government should be 
left separate is the theory which forbids that a power, which has 
been conferred by the constitution on a particular part of the gov- 
ernmental machinery, be delegated by that part to someone else for 
performance. The rule forbidding the delegation of the legislative 
power has been stated by Judge Cooley in his work on ConstitTu- 
TIONAL LiMitaTions as follows: “Where the sovereign power of 
the State has located the authority there it must remain; and by 





‘For example, in Kilbourne v. Thompson, 103 U. S. 168, (1880) the Federal 
House of Representatives made an inquiry into a certain real estate pool, in which 
Jay Cooke & Co. indebted to the United States was interested, and imprisoned 
for contempt a witness who refused to answer questions put to him. The whole 
procedure was held invalid as an attempt by the legislative branch to exercise 
judicial powers. On the other hand in State ex rel Rodd v. Verage, 177 Wis. 295, 
(1922), the Wisconsin Court held that the governor of the state was without power 
to pardon one sentenced for contempt of court in violating a restraining order. 
This power to pardon is certainly not a judicial power. It was void as an 
interference with the power of the court to enforce its decrees. It is submitted 
that this is also the real reason of the invalidity of Wisconsin statute 2857a 
depriving the court of the power to direct a verdict. Such a statute is not an 
exercise of judicial power by the legislature. It may be however an unwarranted 
interference with the powers of the court. Thoe v. C. M. & St. P. Ry. Co., 181 Wis. 
456, (1923). a 
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the constitutional agency alone the laws must be made until the con- 
sitution itself is changed. The power to whose judgment, wisdom, 
and patriotism this high prerogative has been entrusted cannot re- 
lieve itself of the responsibility by choosing other agencies upon 
which the power shall be developed, nor can it substitute the judg- 
ment, wisdom, and patriotism of any other body for those to which 
alone the people have seen fit to confide this sovereign trust.”® Al- 
though in many instances this doctrine coincides in its results with 
that of the separation of powers, the principles which govern the 
two are different. While the doctrine of the separation of powers is 
based on the express command of the constitution allocating the 
powers of government to the different departments thereof, the doc- 
trine of non delegation of powers springs from the common law 
principle that “a trust committed to an agent is presumed exclusively 
personal and cannot be delegated by him to another so as to affect 
the rights of the principal.’’*° This doctrine also has been repeatedly 
recognized by the Wisconsin Court “as a fundamental principle in 
constitutional law, essential to the integrity and maintenance of the 
system of government.’’™ 

Now there is nothing difficult or abstruse about the doctrines 
which have just been stated. Indeed they intrigue by an apparent 
simplicity. But, as in many fields of the law, so here, the difficulty 
arises when we seek to apply them to concrete cases. In the leading 
case of In re Appointment of Revisor,” the Supreme Court of 
Wisconsin said, “It is easy to give general definitions of the three 
great governmental powers. The legislative power is the power 
which makes the laws; the executive, the power which enforces 
them; and the judicial, the power which expounds and applies 
them. Would that it were as easy to apply these general definitions 





*Cooley’s CoNsTITUTIONAL Limitations, (7th ed.) p. 163. 

JI Mechem on AGency, (2nd ed.) Sec. 306. See Cheadle, THk DELEGATION OF 
THE LEGISLATIVE FUNCTION. 27 Yate Law JourNat 892, 895. Professor Cheadle 
suggests in a convincing article that many of the problems connected with this 
doctrine may be solved by a recognition of the acknowledged exceptions to the 
common law doctrine, to-wit, that where the agent could not from the nature of 
the duty perform it personally, that he could delegate to others such duties as 
were necessary to properly carry out the will of the principal. It is the “policy 
making” part of the legislative function that cannot be delegated. 

“Dowling v. Lancashire Insurance Co., 92 Wis. 63, 68, (1896); See also, State v. 
Lange Canning Co., 164 Wis. 228, 233 (1916); State ex rel Carey v. Ballard, 158 
Wis. 251, 257, (1914). 

2141 Wis. 592, 597, (1910). 
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to a concrete case! It is familiar to all who have considered the 
subject at all that between these several powers which seem so dis- 
tinct in their general character there are great borderlands of power 
which may be said to approach nearer and nearer until they merge 
gradully into each other. In these borderlands, it is often difficult 
to tell where one power ends and the other begins.” Happily in 
earlier days, the problem was not pressing,’* but the extension of 
the power of government into new fields and the employment of new 
machinery to administer the multifarious laws called for thereby, 
have made the problem today an omnipresent one. Comment on 
this by legal writers is common, but the same Court whose words 
were just given has also judicially recognized the fact. It further 
said, “With the development of the complex conditions of modern 
civilization there have come governmental necessities undreamed 
of by our fathers. Fifty years ago there was no necessity for that 
new and remarkable governmental agency known as the ‘commission,’ 
while it now fills a wonderful and increasingly important place in 
our governmental scheme. Though not named in the constitutions 
and not dreamed of by their makers, the commissions which regulate 
and control public utilities of the states and the nation are today 
wielding powers scarce second to the powers of either of the three 
original departments of the government. Though they are truly ex- 
ecutive agencies and have neither legislative nor judicial powers, they 
are daily doing many things which vitally affect the life, liberty, 
and happiness of the people, and in doing these acts they are exercis- 
ing powers trenching closely on the judicial and the legislative. In 
effect they decide real controversies like courts, and they daily 
coerce vast interests by regulations which fifty years ago would have 
been thought to be nothing short of legislation; yet in the exercise 
of these powers they have been almost universally sustained.’’* Is 





In the preparation of this article the writer discovered 88 cases in Wisconsin 
dealing with the subjects of separation and delegation of powers. Of these only 
20 were decided before 1890, while 68 were decided since then. Prior to 1890 
there was an average of one such case to every 4 volumes of the reports. Since 
then there is an average of one case to every volume. This tabulation does not 
contain the many cases where the court has used the well known formula that to 
pass on the mere policy of legislation assailed as unconstitutional would be to 
usurp a legislative function, nor was any search made of the cases involving 
judicial review of administrative action through the means of the extraordinary 
writs of mandamus, certiorari, quo warranto, and prohibition. 
47n re Appointment of Revisor, 141 Wis. 592, 597, (1910). 
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this apparent paradox explainable? This wide use of the executive 
branch of the government seems with us to stay. “On occasions 
the commission system is severely criticized, but the number of com- 
missions does not diminish.”!* The doctrines of separation and dele- 
gation of powers, although somewhat battered by the judicial battle, 
still remain unrepudiated. We will see how the Wisconsin court has 
dealt with the issue. 


II 


For convenience in reviewing the cases dealing with separation 
and delegation of power in connection with statutes creating or con- 
ferring power on the executive branch two quite well marked classes 
may be differentiated. The first concerns these problems when. in- 
volved in the functions of the ordinary officers of government, a 
court commissioner, a mayor, a superintendent of education, or a 
county board. The second group of cases have to do with the prob- 
lems raised by the enormous extension of governmental activity into 
new fields, such as the regulation of public utilities, and of the em- 
ployer and employee relation, and the creation of powerful commis- 
sions with wide powers to carry on the work. This second class of 
cases does not arise definitely until 1908 when Minneapolis, St. Paul, 
& S. S. Marie R. R. v. the Railroad Commission,” upholding the 
power of the railroad commission to set railroad rates, was decided. 


A, 


Turning then to the first class of cases we will first deal with the 
contention that judicial power has been wrongly delegated to the 
executive. It was necessary to pass on this problem even before 
Wisconsin became a state.’7 The territorial legislature had pro- 
vided for court commissioners in each county with power to do any 
acts that a judge of the district or supreme court could do out of 
term. Acting under this power a commissioner had issued a writ of 
certiorari to a justice of the peace, and it was contended that this was 
a function exercisable only by the courts, for in them alone the or- 
ganic act of the territory had placed the judicial power. In support 





Jones, J. in Ex Parte Kreutzer, 204 N. W. 595, 605, (Wis. 1925). 
136 Wis. 146 (1908). 
“See Smith v. Odell, 1 Pinney, 449, (1844). 
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of this it was pointed out that before issuing the writ the commis- 
sioner had to examine the applicant’s petition and affidavit, and 
from them satisfy himself that error had been committed by the jus- 
tice, an activity which it will be noticed comes pretty closely within 
the ordinary definition of judicial power, as given Jn re Appoint- 
ment of Revisor.* But the court sustained his action, for while 
this like nearly every other act of the commissioner required in- 
vestigation and decision, it did not determine the rights of the parties. 
The action of the commissioner was preliminary only, and the final 
decision was made on the return of the writ by the court, which 
might sustain the order of the commissioner or reverse it by quashing 
the writ. The Court pointed out in this connection that the prac- 
tice had always been for the judge to grant such writs out of court. 
The result of this case is a justification of the statement in /n re Ap- 
pointment of Revisor that the easy definition of the judicial power 
as that which expounds and applies the law cannot be applied with 
exactness. All executive officers are required at times to interpret 
and apply law. Even the policeman in arresting a motorist for 
speeding must do this. One reason that this is not judicial action 
is that it lacks the quality of finality, for the courts of the state 
must still pass on the question before one’s rights and duties are 
finally declared.*® Another potent factor is judicial practice: a 
judicial function is one that the courts ordinarily perform, a non- 
judicial function is one that they do not commonly perform. 

The effect of judicial custom is strongly seen in the cases involv- 
ing the cOmmitment of delinquent or destitute children to detention 
homes or houses of correction. It was stated in dictum by Mr. 
Justice Ryan in Milwaukee Industrial School v. The Supervisors,” 
that this power was clearly judicial, and could not be conferred on 
a mayor, and probably not on a judge in chambers. As far at least 
as relates to the latter person this dictum has not been followed. 
In In re Guardianship of Klein," a minor had been committed to the 


See supra, p. 389. 

"See also Janesville Cotton Mfg. Co. v. Ford, 55 Wis. 197, (1882). A statute 
providing for commissioners to settle claims in the partition of water power rights 
was held valid, since they were in effect but referees of the court, and the final 
order had to be made by the court. It was doubted whether a provision of the law 
which made the finding of the commissioners binding on the parties before the 
court acted upon it could be upheld, but this was held separable and so did not 
affect the validity of the general provisions for reference to the commissioners. 
40 Wis. 328, (1876), at p. 334. 
295 Wis. 246, (1897). 
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care of certain parties, by the county judge, acting under the statute 
for the commitment of delinquent or neglected children. Other par- 
ties interested in the child petitioned the circuit court of the same 
county for an order placing their child in their custody, and were met 
by the plea that the county court already had jurisdiction of the case, 
of which the circuit court in a collateral proceeding could not de- 
prive it. It was held, however, that “the proceeding before the 
county judge, although judicial in character, was before him as a 
magistrate and was not in any court known to the law” and therefore 
the circuit court also might act in the premises by virtue of its custo- 
mary equity powers. Thus we see that the same proceeding may be 
either administrative or judicial in its nature, according to the nature 
of the power which authorizes it. That the definition of the judicial 
function is determined not by logic, but by judicial custom is more 
definitely declared in a later case involving the same matter of the 
the commitment of minors. In Wisconsin Industrial School v. Clark 
County,”* the Court said, “The term ‘judicial power,’ which by sec- 
tion 2, Article VII of the constitution is limited to courts, was clearly 
intended to cover powers similar to those which were exercised by 
courts in the trial of causes prior to the constitution, not matters of 
mere judicial administration, or those things of a judicial nature, 
which had previously been exercised by a judge at chambers.” We 
are not at this time particularly interested in the respective powers 
of a judge in chambers, and a judge sitting as a court, nor in the 
requirements of due process of law in dealing with destitute and 
delinquent children. The proceedings in such cases are not consid- 
ered criminal, nor are they restrictive of the ordinary right of per- 
sonal liberty. They are simply the exercise of the power of state, 
which acts in loco parentis, when the natural guardian is unable or 
unwilling to assume the burden. The proceedings are friendly and 
not adverse.2" We are, however, interested in the fact that in the 
concept of judicial power we see the effect of the formative hand 
of previous practice. The Court is not adverse to adopting parti- 
cular theories to fit particular cases. It will be difficult, if not im- 
possible, to test all situations by the single gauge of a definition. 





2103 Wis. 651, (1899). 
See State v. Scholl, 167 Wis. 504, (1918). See also Commonwealth vy. Fisher, 
213 Pa. St. 48, (1905). 
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We will be fortunate to be able to classify the different cases, and 
to rationalize the results as they appear in them. 

In one early case decided before the civil war the unconstitution- 
ality of the law therein assailed seems clear. The case of Attorney 
General v. McDonald** involved the provision of the charter of 
Racine td the effect that the mayor “shall have all the power and 
exercise all the jurisdiction of justices of the peace.”” Here was an 
attempt to give to an executive officer, the chief executive of the 
municipality, all the powers of a judicial officer. The court was 
right of course, in holding the law invalid. It is an illustration of 
the thing which Madison said the doctrine of the separation of 
powers forbade—the placing of the whole power of one depart- 
ment in the hands of those who exercise the whole power of another 
department.”> It is the only case of the kind in Wisconsin. 

In the famous case of Jn re Booth,?* the Court also held the Fugi- 
tive Slave Law unconstitutional as violating the doctrine of the sep- 
aration of powers but on somewhat more doubtful ground. That 
act empowered United States commissioners, upon proof by deposi- 
tion or otherwise, to return to their owners fugitives from slavery for 
transportation to the state from which they had escaped. This was 
held to be the exercise of judicial power in spite of the fact that the 
proceedings did not determine the status of the alleged fugitive, 
which might finally be litigated in the courts of the state from which 
le had escaped. Apparently it decided that the status of a man whe- 
ther slave or free, could not be even temporarily decided by a non- 
judicial officer. In this the court was rather put to it to distinguish 
the case from that of extradition of fugitives from justice. No re- 
ference was made to Smith v. Odell, 1 Pinney 449. It may very 
well be that the tremendous feeling over the fugitive slave law, which 
later led the Supreme Court of Wisconsin to refuse to file the re- 
mittitur from the Supreme Court of the United States, reversing the 
state decision,”’ led the court into a doubtful position, which it other- 
wise would not have taken. 

The difference between conclusive and reviewable decisions was 
stressed again, however, in Gough v. Dorsey.2* That case involved 





3 Wis. 805, (1854). 

See supra p. 387. 

3 Wis. 1, (1854). 

See Ableman v. Booth, 11 Wis. 498, (1859). 
%27 Wis. 119 (1870). 
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the power of the commissioner of school lands to set aside sales of 
land. The statute read, “In case of the sale of any school or uni- 
versity lands made by mistake, or not in accordance with law, or ob- 
tained by fraud, such sale shall be void; and no certificate of pur- 
chase issued thereon shall be of any effect; but the holder of any 
such certificate shall be required to surrender the same to the com- 
missioners, who shall thereupon refund the amount paid for the 
land described in such certificate.” The practice, which the court 
held to be a practical construction of the statute, had been for the 
commissioner to declare the sale void if any of the invalidating 
matters appeared in the transaction. It was contended that this 
action was judicial. The court by Dixon, J., felt some hesitancy 
concerning what it styled those “certain limited judicial powers of 
the kind,” and was very positive that if the decision of the commis- 
sion were final the law could not stand, but since “the exercise of a 
summary jurisdiction of the kind by the commissioner may often 
be very useful, and subject to review and correction in the courts, 
the objection to it does not seem insuperable.”?® In this case also 
some light is shed on the statement sometimes made that the courts in 
deciding such questions as these are not guided by legal doctrine, 
but by considerations of comparative necessity or convenience in a 
given case.*° In Gough v. Dorsey the Court says, “The process of 
judicial investigation, while it has the advantage of greater care and 
deliberation and consequently of greater certainty in attaining cor- 
rect results, has also the disadvantage of many times being very 
slow. In the very numerous transactions of the school land office 
cases may not be infrequent where delay would be most injurious. 
In such cases the benefits of the summary mode of proceeding are 
manifest, and the evils disappear when it is known that the judicial 
remedy is open to any person feeling himself aggrieved by the action 
of the commissioners. And the giving of such power is in harmony 
with what has been the general practice of our government, both 
state and national in this respect.” Such language may not be 
strictly the ratio decidendi of the case, but it does appear as an ad- 
mission by the court that it is guided at times by other considerations 





*This case was approved and followed in State ex rel Anderson v. Timme, 60 
Wis. 344, (1884), and in State ex rel Anderson v. Timme, 70 Wis. 627, (1888). 

*See DELEGATION oF LeGistaTive Power, Foster 7 Inuinors Law Review 397, 
(1913). 
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than legal rules. This is not adverse criticism, for after all why 
should not a court in passing on grave governmental matters seek 
to uphold those practices which the well being of the state requires? 

While an important factor in sustaining legislation claimed to con- 
fer judicial power on executive officers is seen to be the fact that 
their decisions are not conclusive, it does not follow that the 
power of making even conclusive decisions may not be given to 
executive officers. In State ex rel Moreland v. Whitford,*' there 
was involved the power of the state superintendent of public in- 
struction to make a final decision on the question of the alteration of 
school districts. While his decision was held to be “quasi-judicial” 
in the sense that it was subject to review by certiorari on matters of 
jurisdiction and errors of law, it was not “judicial” in the sense 
that constitutional principles were violated in conferring it upon him. 
If his decision had been on “questions involving grave property and 
personal rights” it was intimated the matter might be different, but 
no such questions were involved here, since the decision of the su- 
perintendent kept the district intact. The Court again points out that 
the public interest has been well served by this placement of power 
and that “there could be no better vindication of this policy of the 
state, and no higher commendation of the distinguished gentlemen 
who have filled the office, than the fact that the decisions of this 
officer have been so generally and almost uniformly acquiesced in.” 
The reason for this decision is undoubtedly that the matter involved 
was not such as is ordinarily subject to judicial cognizance, a point 
adverted to in Jndustrial School v. Clark County.* Another similar 
case isForest County v. Langlade County.** A portion of Langlade 
Sounty had been taken by the legislature to create the new county of 
Forest. In order to adjust between the two counties the assets and lia- 
bilities of Langlade County a commission to be appointed by the cir- 
cuit judge was created, its decsiion to be final unless an appeal was 
taken to the circuit court. This was held not to be an exercise of judi- 
cial power because of the appeal allowed. But the suggestion was also 
made that the matter of such division of assets and liabilities was 
within the legislative discretion, and therefore it was even possible 
that the procedure would have been permissible had no appeal been 





54 Wis. 150, (1882). 
See supra p. 393. 
™76 Wis. 605, (1890). 
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allowed. If the present instance were an unjustifiable placing of 
judicial power, so also, it was said, would be the numerous cases 
where town and county boards were required to audit and pass on 
claims against the town or county before they became suable. The 
result seems to be that this particular power, the adjusting of 
debts and liabilities between counties, may be exercised either by 
executive body, by the courts, or by the legislature itself. It is evi- 
dent that in such a situation the character of the act involved cannot 
be determined in any such simple differentiation as that indicated in, 
“The legislative power makes the law, the executive enforces them, 
the judicial expounds and applies them.” Looking at the particular 
situation presented, we see that it had to do with the assets and lia- 
bilities of a county, a governmental unit, and in the main it is true 
that as against the supreme legislative power of the state, a lesser 
governmental unit has no vested rights, but is subject to the arbi- 
trary control of the former body. That body may either exercise 
the power directly, whence it becomes a legislative power; or it may 
declare its will in general principles, which the executive is to en- 
force, whence it becomes an executive power; or it may, since it is 
the power of the legislature to make and alter rights, create in the 
municipal unit certain rights in the matter and leave it to the courts 
to determine them.** It is not of course given to the legislature to 
deal thus with all matters, but in the administration of governmental 
affairs, in dealing with public as distinct from private rights, it seems 
that this may well be done, and this is borne out by the cases. It 
has been held®* not to be the exercise of judicial power for a state 
board having supervision of an insane asylum to charge against 
County A the care of an inmate who had previously been charged to 
County B because of a supposed residence therein, its action being 
subject to judicial review; nor was it unconstitutional for the Board 
of Control to order the transfer to the state prison of an inmate of 
the reformatory, “whose continued presence there is considered detri- 
mental to the other inmates.” This latter was not a matter of 





Because an act may be performed by the legislative body, it does not follow 
that the legislature may not delegate its performance to another. See Marshall, 
C.J. in Wayman v. Southard, 10 Wheat. 1, (1825) at p. 42. “It will not be con- 
tended that congress can delegate to the courts or to any other tribunals, powers 
which are strictly and exclusively legislative. But congress may certainly delegate 
to others, powers which the legislature may rightfully exercise itself.” 

%In State ex rel Wood County v. Dedge County, 56 Wis. 79, (1882). 











398 WISCONSIN LAW REVIEW 


punishment, but of prison administration, which of necessity had to 
be placed in the hands of administrative officers. “It cannot be be- 
cause certain executive officers are required to act in a judicial man- 
ner in that they must investigate and determine facts and construe 
the law applicable thereto, that there is an unconstitutional exercise 
of judicial power. Such duties are uniformly cast upon execu- 
tive officers, and do not confer on them judicial power such as 
is exclusively delegated to courts.”** And so it was held** that 
the removal of a mayor of a city by its common council, “though 
to be exercised in a judicial manner is administrative, not judi- 
cial”; for a public office is not a property right, and the legis- 
lature which creates it may provide for a motion by adminis- 
trative procedure. Here no mention was made of a judicial re- 
view and it is probable none existed except the limited one by 
means of certiorari. And the recent case of Doberstein v. Dahl,** 
is in line with the others in holding that a county clerk does not 
exercise judicial power iri calling a special election where there 
has been a failure to elect a qualified officer in the general election. 
“There must necessarily rest in administrative officers .. .. the 
onus of determining whether a particular situation is within call of 
the statute.” The officer in calling the election acted at his peril, 
and the decision in this case foreclosed no one. 

That the concept of “judicial power” is to be determined by the 
nature of the matter under discussion, and not by any abstract 
definition, or analysis of the intellectual function performed is so 
fully and forcibly set forth by Marshall, J., in State ex rel. Ellis v. 
Thorne,®® that a somewhat full quotation is deserved. The tax laws 
of 1898* provided for a commission to review the apportionment 
of assessments among the several taxing districts of the county. 
The commission was to “call for and examine any assessment or 
tax payers or records in the county, subpoena and swear witnesses 
and, in general, conduct the hearing after the usual manner of a 
judicial hearing,” and their decision was to be conclusive. It was 
quite naturally contended that this was an unconstitutional grant of 





*See In re Linden, 112 Wis. 523, (1902). 

In State ex rel Starkweather vy. Common Council, 90 Wis. 612, (1895). 
181 Wis. 441, (1923). 

112 Wis. 81, (1901). 

“Wisconsin Statutes, 1898, Sections, 1077a, 1077b. 
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judicial power to an administrative agency. Part of the opinion of 
the court is as follows :** 

“The idea of counsel for the appellants seems to be that, because 
the commissioners in the performance of their duties must neces- 
sarily act judicially they must be considered to all intents and pur- 
poses a court, hence an unconstitutional body, because not one con- 
templated by Section 2, Article VII of the Constitution. This is 
manifestly wrong. The constitution by no means provides that all 
authority to act judicially is or shall be vested in some one of the 
courts therein indicated. The language of the Constitution is, “The 
judicial powers of this state, both as to matters of law and equity, 
shall be vested’ in the courts mentioned. The term ‘matters of law 
and equity’ refers to the administration of the law in actions and 
proceedings in courts of law and equity—the exercise of such power 
in such matters as was exercised by such courts at the time of the 
adoption of the constitution. As said in Callanan v. Judd, 23 Wis. 
343, 349, the proper construction of the term ‘judicial power in 
matters of law and equity’ is such power as the court, under the 
English and American systems of jurisprudence had always exer- 
cised in actions at law and in equity. To act judicially, and to act 
judicially in a matter at law or in equity—or in other words in 
actions at law and in suits in equity—are not necessarily the same. 
Every officer or board that is required in the administration of the 
law to determine whether a duty exists, or determine from facts 
by the exercise of judgment a course of action within legislative 
restraints or guides must necessarily act judicially, in a sense. The 
power often partakes so much of the judicial function that it is 
spoken of as quasi-judicial. Manifestly, an officer or board, or 
other tribunal other than a court may act judicially in the sense 
above mentioned and not do anything falling within the term, 
‘judicial power as to matters of law and equity.’ ’ 

The assessment, levy, and collection of taxes was not of course 
customarily accomplished by means of actions at law or suits in 
equity. “From time immemorial the taxing power has been regarded 
as an incident of sovereignty, and that branch of the government 
upon which is conferred the power to make law has been supposed 
to possess by implication, authority to tax persons and property for 
public purposes and to do all things necessary to fully exercise such 

“See p. 86. 
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power..... Any method of raising the public revenues by the 
‘exercise of the taxing power in the taxation of property necessarily 
includes the creation of taxing districts, the valuation of property 
in such districts, the equalization of values as between the districts, 
and the apportionment of the whole amount of the public burden 
between such districts upon the basis of such equalization.”** Never- 
theless, in spite of the sovereignty inherent in the power to tax, and 
the legislative control thereof, the Court in a later case held that 
“the power delegated to the commissioners is not a legislative power 
in the constitutional sense, but quasi-judicial.’** What it is, of 
course, is administrative or executive. 

There is yet one more class of cases to be considered before we 
have closed with those involving the conflict between the concepts 
of executive and judicial power, viz., those which concern the 
licensing power of the state. A license is in form a grant by the 
state of a privilege to engage in a designated trade, business, or 
profession. The state’s power in this respect is but a branch of the 
police power, to protect the citizens of the commonwealth in their 
health, safety, morals, and general welfare. The individual may 
be required to give proof that he has sufficient skill, knowledge, 
and integrity to engage in his chosen line of work without injury to 
the people, and the determination of this question is almost uni- 
versally left to administrative agents. It is to be noted that the 
exercise of this power touches the individual in a very vital way, 
much more so perhaps than would an imposition of a small fine for 
speeding, or other petty violation of law, for it affects his most 
valuable interest, that of gaining a livelihood in the manner best 
suited to him. The action of the licensing board is also closely 
akin to that of a court, for it must investigate the facts, interpret 
the law, and apply the result, to the individual case in determining 
whether to grant or refuse the license. The question was discussed 
in State ex rel Milwaukee Medical College v. Chittenden.* This 
involved the power of the state board of medical examiners to hold 
that the relator was not a reputable dental college, and so to deny 
to its graduates the right to practice dentistry in the state. The 





“See p. 86. 
“See Foster v. Rowe, 128 Wis. 326, (1906) at p. 335. 
127 Wis. 468, (1906). 
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Court said,*® “The authority conferred is neither legislative nor 
judicial in a constitutional sense. It is authority to determine ques- 
tions of fact required to be solved by the exercise of judgment 
preliminary to the performance of purely administrative duties. The 
constitutional authority vested in the legislature appertains wholly 
to the making of law. That vested in such boards as we have here 
appertains wholly to the administration of law. The judicial power 
vested by the constitution in courts relates to that administration of 
remedies for remediable rights formerly exercised exclusively by 
courts. That discretionary, denominated quasi-judicial, authority 
vested in such boards as the one in question is a necessary incident 
of purely administrative duties. The two in many branches of civil 
government are inseparable, and have no similarity to authority 
exercisable by courts through the instrumentality of judicial reme- 
dies.” It is submitted that this last statement makes too definite 
the distinction between judicial and administrative functions as was 
recognized in In re Appointment of Revisor.“ So also, has been 
sustained the power of the secretary of state to pass on “the good 
character, competency, and integrity” of applicants for licenses as 
private detectives ;*7 and the power of the railroad commission to 
license the sale of securities and to grant licenses to salesmen of 
the same, after an investigation.*® 


In retrospection of the field just covered these salient features 
appear: (1) The Wisconsin Court has not attempted to clearly 
differentiate between administrative and judicial power, but has 
accepted a distinction based on the customary practice of the courts 
at the time of the adoption of the constitution.*® (2) If the 
decision of the executive officer is not final but subject to judicial 
review the action is probably not “judicial in a constitutional sense,” 
though doubt is thrown on this principle by the case of In re Booth.®® 
(3) The matters under consideration in all the cases were not suits 





“At p. 502. 

“141 Wis. 592, (1910). See supra, p. 389. 

“Pinkerton v. Buech, 173 Wis. 433, (1921). 

“Ex parte Kreutzer, 204 N. W. 595, (1925). The case is discussed infra. 
“State ex rel Ellis vy. Thorne, 112 Wis. 81, (1901). 

”3 Wis. 1, (1854). 
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. between private parties, but were either, (a) between two units of 
the state,** or (b) between the state and private persons." 

The hesitancy of our court to delimit the fields of executive and 
judicial power save on historical grounds would seem to bear out 
the contention of those who claim that there is in fact but two 
branches of government, the legislative, which declares the will of 
the state, and the administrative which enforces it.°* And yet one 
suspects that the justices who have composed the bench of the 
Wisconsin Supreme Court would be the last to acknowledge such 
apparent heresy. And whatever the difficulties in the way of theo- 
retical statement, it cannot be denied that in the main the executive 
and the judicial are clearly differentiated in the Anglo-American 
system of government. No one would think of litigating an assault 
and battery case before a board of county commissioners, nor would 
a person apply to a court for a license to practice medicine, or to 
serve as a private detective. 

What is the distinction? It hardly seems that it can lie in the 
fact that executive action is subject to review by the judiciary. 
Some executive action is final, and yet not judicial; while some 
executive action which is not conclusive on the courts, has yet been 
held to be judicial and so a violation of the doctrine of the separation 
of powers. Also, most judgments of a court are subject to review 
by higher courts, but they are most certainly not for that reason 
executive in character. It has been suggested by high authority™* 





"State ex rel Moreland vy. Whitford, 54 Wis. 150, (1882); Forest County v. Lang- 
lade County, 76 Wis. 605, (1890); State ex rel Wood County v. Dodge County, 56 
Wis. 79, (1882). - 

=Smith v. Odell, 1 Pinney, 449, (1844); In re Guardianship of Klein, 95 Wis. 246 
(1897); Wisconsin Industrial School vy. Clark County, 103 Wis. 651, (1899); Gough 
v. Dorsey, 27 Wis. 119, (1870); In re Linden, 112 Wis. 523, (1902); State ex rel 
Starkweather vy. Common Council, 90 Wis. 612, (1895); Doberstein v. Dahl, 181 
Wis. 441, (1923); State ex rel Ellis v. Thorne, 112 Wis. 81, (1901); State ex rel 
Milwaukee Medical College v. Chittenden, 127 Wis. 468, (1906); Pinkerton v. 
Buech, 173 Wis. 433, (1921); Ex parte Kreutzer, 204 N. W. 595 (1925). 

™’Goodnow, Po.itics AND ADMINISTRATION, 9, cited with other works in 29 YALE 
Law JourNnat, 369 in an article by professor Green on SEPARATION OF GOVERN MENTAL 
Power. 

“<The award of execution is a part, and an essential part of every judgment 
passed by a court exercising judicial power. It is no judgment, in the legal sense 
of the term, without it. Without such an award the judgment would be inoper- 
ative and nugatory, leaving the aggrieved party without a remedy. It would be 
merely an opinion, which would remain a dead letter, and without any operation 
on the rights of the parties, unless congress should at some future time sanction 
it, and pass a law authorizing the court to carry its opinion into effect. Such 
is not the judicial power confided to this court ....” Chief Justice Taney in 
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that the essence of the judicial power lies in the ability of the court 
to render a judgment which may be enforced against the parties by 
compulsory process. But the courts and writers who sustain the 
declaratory judgment statutes deny that judicial action necessarily 
must be of this character.** Also, executive action is frequently 
self-enforcing, for example, the cancellation of land titles sustained 
in Gough v. Dorsey,®° and the common case of abatement of a 
nuisance.** 

In Wisconsin, at least, the test seems to be whether the case is 
one of the class with which the courts customarily dealt at the time 
of the adoption of the constitution. These were generally either 
private suits inter partes, or criminal action by the state to punish 
violation of its laws. None of the cases heretofore considered have 
come within these categories. The controversies have been of a 
public or semi-public character—between different units of govern- 
ment, or assertive of a public right, not punitive in nature, against 
the individual. While such historical differentiation might be satis- 
factory if the world would stand still, it is difficult to apply it to 
new situations occasioned by social and political change. One 
rebels at the idea of law and government being forever forced into 
the mould of past practices. The cases discussed do not help in the 
solution of these new questions. We must leave that until we take 
up the cases dealing with the growth of government by means of 
commissions. 


B. 


We now turn to the principle of non-delegation of legislative 
power as developed by the Wisconsin Court. In times of stress and 
danger when the legislative power is too slow and inept to deal with 
the urgent and often times complicated problems which arise, there is 





Gordon vy. U. S. printed as an appendix in 117 U. S. 697. So inferentially is the 
opinion of the Michigan court in Anway v. Grand Rapids Railway Co., 211 Mich. 
592, (1920), holding unconstitutional a declaratory judgment statute. 

State ex rel Hopkins v. Grove, 109 Kan. 619, (1921); William Gorham Rice, Jr. 
Tue CONSTITUTIONALITY OF THE DECLARATORY JUDGMENT, 28 West VirGiINia LAW 
QuarTERLY 1; Edson R. Sunderland, Tue Courts as AUTHORIZED LEGAL ADVISERS OF 
THE Peopte, 54 AMERICAN Law Review 161; Edwin M. Borchard, THe DECLARATORY 
JUDGMENT, 28 Yate Law JourNat 1, 105. 

27 Wis. 119 (1870) supra p. 394. 

‘Lawton v. Steele, 152 U. S. 133, (1894); Neff v. Paddock, 26 Wis. 546, (1870); 29 
Cyc. 1218. 
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a strong tendency to place the whole matter in the hands of the 
executive with power to act. In the recent war with Germany there 
were instances of this familiar to all, of which the authority of the 
president in assuming control of the railroads, in regulating the 
activities of alien enemies, and in conserving the food supply are 
but examples.** The same situation existed during the Civil War, 
and in two instances statutes delegating power to President Lincoln 
were assailed in the Wisconsin Court, because of a claimed violation 
of this principle. In Jn re Grimes,** there was involved the power 
of the president to institute and conduct the compulsory draft of 
men into the army. The particular provision attacked was: “If 
by reason of defects in existing laws or in the execution of them in 
the several states, or any of them, it shall be found necessary to 
provide for enrolling the militia and otherwise putting this act into 
execution, the President is authorized in such case to make all 
necessary rules and regulations.” It was contended that this was 
an unauthorized delegation of the power of Congress to make a 
conscription law. The Court, while admitting the general proposi- 
tion that the legislative power cannot be delegated, held that the 
statute in question did not come within the prohibition. The dis- 
tinction was said to be between “those important subjects, which 
must be entirely regulated by the legislature itself, from those of 
less interest in which a general provision may be made and power 
given to those who are to act under such general provision to fill 
up the detail.”” The case at hand was one of the latter kind. Con- 
gress was simply giving to an executive officer a discretion as to the 
means to be employed in carrying out the legislative will that the 
militia be called out. Congress might have indicated how it should 
be done, but it was not required to do so.® Because an act may 
be accomplished by Congress itself it does not follow that it may not 
also be accomplished by its agent. 

Not only may the legislature leave to the executive a wide dis- 
cretion as to the manner in which the legislative will is to be carried 





See Act of August 29, 1917, Chr. 418, Sec. 1; Act of October 6, 1917, Chr. 106; 
Act of August 10, 1917, Chr. 53. See particularly the very extensive executive pro- 
clamations on food control, U.S. Compiled Statutes, 1919 Suppl. p. 661 ef seq. 

%16 Wis. 423, (1863). 

“The court quoted largely from Wayman vy. Southard, 10 Wheat. 1, a leading 
case on the subject. In accord with In re Grimes are, In re Wehlitz, 16 Wis. 443; 
Druecker v. Salomon, 21 Wis. 621. 
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cut, it may also, by prescribing a general standard of action leave 
it to the executive to say when the legislative will is to be carried 
into execution. This last matter was considered in In re Oliver,® 
which affirmed the power of the president to suspend the writ of 
habeas corpus. The Court had previously held that the suspension 
of the writ was a legislative and not an executive function, and that 
the president acting alone had no power to suspend it out of the 
zone of actual hostilities.°* Since that time Congress had passed the 
act, which provided “that during the present rebellion, the President 
of the United States, whenever in his judgment the public safety may 
require it, is authorized to suspend the writ of habeas corpus in 
any case throughout the United States, or any part thereof,” and the 
president had acted under it so far as to suspend the writ as to 
those held by the military for aiding the enemy, resisting the draft, 
or for other disloyal practices. The Court was hesitant but sustained 
the act by a bit of formalistic reasoning which is constantly met 
with in the cases. Laws may go into present effect, or they may 
depend on a contingency in the future, which may nor may not occur. 
It may be left to the executive to determine whether or not the 
specified contingency has taken place. Quoting from C. W. & Z. 
R. R. Co. v. Commissioners, 1 Ohio St. 88, the Court said, “The 
true distinction, therefore, is between the delegation of power to 
make the law, which necessarily involves a discretion as to what it 
shall be, and conferring an authority or discretion as to 
its execution to be exercised under and in pursuance of the 
law. The first cannot be done; to the latter no _ valid 
objection can be made.” These often quoted words have the 
ring of authority and indicate a mathematical exactness, which if 
followed out by the process of bare logic, may lead to almost any 
desired result. Mr. Justice Paine recognized this in In re Oliver. 
He doubted whether the discretion to suspend that fundamental and 
almost sacred writ of habeas corpus, the final refuge of the citizen 
against arbitrary power, was not such a great and solemn trust, that 
the legislature could not delegate it. With pertinence he remarks, 
“The legislature could not under the guise of enacting a conditional 
law, provide that whatever the president might thereafter enact or 





“17 Wis. 681, (1864). 
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proclaim should have the force of law.” He did not, however, 
allow these doubts to prevent him from sustaining the law.** 

We have, then, from these two war cases, two principles suggested, 
by which is often answered the claim that legislative power is being 
delegated; (1) that the legislature may by a general law indicate 
its policy, and leave it to the executive to “fill in the details”; (2) 
that the legislature may pass an act to become operative when the 
executive determines that certain facts exist. Under both of these 
principles it is manifest that a wide range of discretion exists in 
the executive. In the two instances presented there were many 
ways in which a draft of men for the army might be conducted; 
there was a wide discretion vested in determining whether “the 
public safety may require” the suspension of the writ of habeas 
corpus. As suggested by Mr. Justice Paine: would a law be valid 
which provided, “Justice shall be done to all; the governor, when- 
ever in his opinion public welfare may require it, may make all 
appropriate rules and regulations to secure such justice?” This is, 
of course, an absolute abdication by the legislature, yet it may be sus- 
tained by the process of reasoning, according to which the Grimes and 
Oliver cases were sustained. As is often the case in constitutional law 
the real question is one of degree, of reasonableness, of a practical 
judgment as to what the best interests of the people demand. One 
should not be led by speciously exact formula into a belief that it is 
anything else. Some “details” the delegates may fill in; other things 
may be termed “details,” but they are in fact the heart of the law, 
apd must be determined by the legislature itself. The determination 
of some “facts” by the executive may authorize him to give vitality 
to a law that is until then dormant; the formula in other cases may 
lead to a turning over to him of the very policy-determining power 
of the state. It will be our task to see how the Wisconsin court 
has drawn the lines in the cases that have come before it. 





*The concept of a law complete in itself, but which is to take effect on a con- 
tingency has been frequently applied in Wisconsin in sustaining legislation, which 
is to go into effect only when approved by the vote of the people. State v. O’Neil, 
24 Wis. 149, (1869); Smith v. Janesviile, 26 Wis. 291, (1870); State ex rel Williams 
v. Sawyer County, 140 Wis. 634, (1909); State ex rel Van Alstine v. Frear, 142 Wis. 
320, (1910). In the last mentioned case, which sustained a submission to the 
people of the primary election law, the court said, “If the premise is accurate 
that the legislative power was attempted to be delegated to the people by Ch. 451, 
then the conclusion that the law is void is supported by such an abundance of 
authority that the rule of stare decisis should be applied. Except as authorized 
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In State ex rel Baltzell v. Stewart the court sustained a statute 
whereby drainage commissioners were given power to establish 
ditches and to assess the surrounding lands for the cost. Among 
the points of attack on the law was the finality given to the decision 
of the commissioners as to the necessity of the work, and a conten- 
tion that there was a delegation of legislative power in the deter- 
mination by the commissioners of what lands should be drained. 
The first point was disposed of on the apparent ground that the 
question of the necessity of the drainage for the public welfare was 
a legislative one and so not properly subject to judicial review. It 
was also said that it is not requisite that the legislature itself deter- 
mine this question in each instance. It may prescribe a general 
principle, and delegate to its agents the application of it to the facts 
of particular cases. It seems as if this answer to the contention of ap- 
pellants left the court between the horns of a dilemma. If the finality 
of the determination of the necessity of the work be sustained because 
such decision is legislative, why isn’t there a delegation of the legis- 
lative function in committing this determination to an administrative 
body? This query was not considered by the court, and for its 
argument in this respect it had the precedent of finality of decisions 
of the jury in condemnation proceedings, and cases in other juris- 
dictions.** The second contention was rather bruskly dismissed on 
the ground that it was “not apparent how the legislature could ac- 
curately define the boundaries of the lands to be drained without 
more investigation than it has time to give to such matters.” This 
is doubtless an instance where with reason “a general provision may 
be made and power given to those who are to act under such general 





by the constitution the legislature cannot delegate power to make a law. ... . It 
is just as weil settled that while the legislature may not delegate its power to 
make a law it can make a law to become operative on the happening of a certain 
contingency, or on the ascertainment of a fact upon which the law makes or 
intends to make its own action depend.” This contingency may be a vote of the 
people. “It is grounded on the proposition that the act was a completed piece of 
legislation when passed by the legislature and was a complete law when signed 
by the governor, but nevertheless a law which would not become operative unless 
a future contingency happened, that it received the sanction of the majority of the 
popular vote.” Unless it may be said that the legislative function is solely in 
framing legislation, and not in promulgating it, it is apparent that this law was 
passed by the people and not by the legislature. Not all courts are agreed in 
allowing the legislature to refer proposed laws to a vote of the people. See In re 
Municipal Suffrage to Women, 160 Mass. 586, (1894). 

%474 Wis. 620, (1889). 

*In Commonwealth vy. Sisson, 189 Mass. 247, (1905), it was held that a fish and 
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provision to fill up the detail.” In carrying out such detail as the 
determination of the actual lands to be drained the commissioners 
were not determining policies, but merely carrying out the policy 
declared by the legislature. This is the essence of administration. 
It will be noticed that in the cases discussed up to the present 
time the law, in every instance except two, has been upheld as 
against the plea of unconstitutionality. But in the next two cases, 
following shortly one after the other, decisions were rendered which 
overthrew enactments of the legislature, because of an alleged illegal 
delegation of power. Dowling v. Lancashire Insurance Company® 
involved a statute directing the insurance commissioner to prescribe 
for use in the state a standard form of fire insurance policy, “and 
such form shall as near as the same can be made applicable, conform 
to the type and form of the New York standard fire insurance 
policy.” The New York policy was not adopted outright, because of 
the existence in Wisconsin of several independent statutes, which 
were inconsistent with the New York form, and which it was not 
proposed to abandon. It was held that this was an unconstitutional 
delegation of power to the insurance commissioner. The court 
adverted solely to the distinction drawn in Jn re Oliver®™ between 
the power to make a law, and the power to ascertain facts, upon 
which the execution of the law depends.** “Within the lines indi- 
cated® a discretion was reposed in the commissioner as to the form 
of the policy, which embodied the substance of the contract, and 
which was to have the sanction and force of law. The effect clearly 
was to transfer to him bodily the legislative power of the state on 
that subject... .. He was not required by the act to perform any 
mere administrative or executive duty, or to determine any matter 





game commission might without hearing conclusively determine that sawdust from 
defendant’s mill injured fish in a stream and order the practice of dumping saw- 
dust to cease, since the function was legislative in nature. 

In comparison with State ex rel Baltzell v. Stewart see Stone v. Little Yellow 
Drainage District, 118 Wis. 388, (1903), in which it was held that the establishment 
of a drainage system with resultant assessments of costs according to principles 
established by the legislature was so far of a judicial nature that it could be per- 
formed by the courts. 

92 Wis. 63, (1896). 

“See supra p. 405. 

“Citing State ex rel Atty. Genl. v. O’Neil, 24 Wis. 19; Smith v. Janesville, 26 
Wis. 291, supra note 62. 

That is conformity to the type and form of the New York standard policy as 
nearly as possible. 

















QUASI-JUDICIAL AND QUASI-LEGISLATIVE POWERS 409 


of fact for the purpose of executing or carrying the act into effect. 
The result of all the cases on this subject is that a law must be 
complete in all its terms and provisions when it leaves the legislative 
branch of the government, and nothing must be left to the judgment 
of the electors or other appointee or delegate of the legislature, so 
that in form and substance it is a law in all its details in praesentt, 
but which may be left to take effect in the future if necessary upon 
the ascertainment of any prescribed fact or event.” One may be 
pardoned for asking the question, why is this not a “filling in of 
detail,” which according to In re Grimes,"° may be left to the execu- 
tive branch of the government. 

State ex rel Adams v. Burdge™ is more full in its argument. This 
case involved a statute, whereby the state board of health was given, 
“a general supervision throughout the state of the interests of the 
health and life of citizens,” and had power “to make such rules and 
regulations and to take such measures as may in its judgment be 
necessary for the protection of the people of the state from Asiatic 
cholera, or other dangerous contagious diseases.” Acting under this 
provision a rule was promulgated requiring vaccination for small 
pox as a condition precedent to attendance in private or public 
schools. This was likewise held void. Again was reference made 
to the distinction between the power to make a law, and the power 
to determine facts upon which the execution of the law depended. 
It was pointed out that no epidemic existed, but that this was a 
general rule of state wide application. The court said it was a “law” 
and only the legislature could make law. The court also considered 
the principle of Jn re Grimes that the administrative may be given 
power to adopt rules and regulations to carry into effect a legislative 
act. But “the fatal vice of the rule in our judgment is that there 
was no precedent or existing law, under which it could be framed 
and adopted as an adjunct or act of administrative authority to 
effectuate its purposes or carry it into effect.” In re Grimes was 
quoted as showing that there is a “line which separates the import- 
ant subjects which must be entirely regulated by the legislature itself 
from those of less interest, in which a general provision may be 
made and power given to those who are to act under such general 
provision to fill up the details.” The court’s conclusion was “that 





See supra p. 404. 
"95 Wis. 390, (1897). 
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the rule under consideration could be made operative only as an act 
of legislative power, and it does not come within the domain of the 
power to make rules and regulations in aid or execution of some 
general statutory provision.” Evidently the dictate “to take such 
measures as may in its judgment be necessary for the protection 
of the people from dangerous contagious diseases” was too broad in 
scope. 

Can these two cases be distinguished from the three others where 
a claimed delegation of legislative was sustained? In the cases 
where the statute was sustained, as well in those where it was not, 
the legislature had provided a general standard, such as, “if by 
reason of defects in the existing laws or in the execution of them 
.... it shall be found necessary,” or “whenever in his judgment the 
public safety may require it,” or if “the public health or welfare 
will be thereby promoted,” and directed or permitted the executive 
to act under them. The same is true of Dowling v. The Insurance 
Company, and State ex rel Adams v. Burdge. In none of the cases 
where the statute was sustained was the law complete when it left 
the legislature, needing only the finding of fact by the executive to 
make it operative. There were in each case “details” in the law to 
be filled in. Even the presidential proclamation suspending the writ 
of habeas corpus was in a sense the making of law, for it specified 
with some particularity the cases in which the writ should be sus- 
pended. The commissioner in the Dowling case was simply carrying 
out the legislative direction in providing a policy of fire insurance as 
, near as possible to the New York form, and so was the health board 
acting under legislative mandate in attempting to combat the con- 
tagious disease of smallpox by requiring vaccination before entry to 
school. The reconciliation of the cases can only be on the point 
mentioned in connection with Jn re Oliver, viz. that the rule of 
action laid down for the executive may be too broad, his discretion 
too complete. The determination of this will depend in a great 
measure on the viewpoint of a particular court, on the severity of 
the regulations in question, and of the apparent necessity for such 
delegation. It is important to observe that the standard policy is 
not merely a convenient form for use. Its provisions are compulsory 
and in effect become the substantive law governing all fire insurance 
transactions. The legislature by a little careful work in committee 
could easily have done the task it delegated to the insurance com- 
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missioner. In State ex rel Adams v. Burdge the court was admittedly 
influenced by the consideration that vaccination was an extreme 
interference with the person, and that there was no epidemic calling 
for prompt and vigorous action. The old saw that “an ounce of 
prevention is equal to a pound of cure” did not weigh with the 
court. One may wonder whether the result of the case would have 
been the same had the court had a more friendly attitude towards 
compulsory vaccination as a general proposition. 

One thing is clear from the cases. A_ statute cannot 
stand, which leaves important action under the law to the executive 
without any standard or rule save his own uncontrolled discretion. 
This has been held lacking in the requirements of “due process of 
law.”?? It is also considered a delegation of legislative power. If 
the executive officer is not carrying out the command of the legis- 
lature, but is deciding matters on his own independent ideas of 
expedience, policy, or justice, he is exercising a legislative and not 
an executive function. The court so held in Little Chute v. Van 
Camp,"* where a village ordinance provided, “All saloons in said 
village shall be closed at eleven o’clock Pp. M. each day and remain 
closed until five o’clock on the following morning unless by special 
permission of the president.” The Court said, “The ordinance by 
its terms gives power to the president to decide arbitrarily and in 
the exercise of his own discretion when a saloon shall close. This is 
an attempt to vest legislative discretion in him, and cannot be sus- 
tained.” A like result was reached in the recent case of State ex rel 
Globe Steel Tubes Co. v. Lyons,*** The state revenue law of 1911 
provided, “In case any return made by a corporation or association 
is made with false or fraudulent intent, or in case of a refusal or 
neglect to make a return as required by law, and an additional 
amount is discovered, the amount so discovered shall be subject to 
twice the original rate.”"* In 1921 this was changed to read, “If 
all or any part of the amount so ascertained shall not previously 
have been assessed the same shall be assessed and entered upon the 
assessment rolls in the year discovered, and the normal tax thereon 
may be computed at twice the original rate.”"* Distinguishing be- 
tween the two enactments the Court said, “This court has many 


"Yick Wo v. Hopkins, 118 U. S. 356, (1886). 
7136 Wis. 526, (1908). 

%s 183 Wis. 107. 

“Statutes 1919, 1087m-11, 2. 

*Chap. I, Special Session, 1922. 

















WISCONSIN LAW REVIEW 





412 


times defined the constitutional powers of boards and commissions. 
They have been held to be quasi-judicial bodies but without judicial 
or legislative powers. Such powers may not be delegated. The tax 
commission administers the income tax law. The legislature must 
fix the rule of taxation. When that is done the tax commission may 
be empowered to find the facts and apply the rule. That does not 
imply the exercise of legislative judgment and discretion. The act 
of 1911 gave the commission power to ascertain in cases of de- 
linquency whether the same was based on fraud or wilful refusal 
to make return, and if so, the double rate should be applied. The 
commission was to find the fact and apply the legislative rule. The 
amendment of 1921 undertook to lodge legislative discretion and 
judgment with the commission and to that extent the law falls as 
unconstitutional.’’*® 

But while the executive may not be vested with uncontrolled dis- 
cretion in the administration of law, the standard which he follows 
may be a broad one. This is particularly true in the granting of 
licenses. In Milwaukee v. Ruplinger," the state law had conferred 
on the common council of Milwaukee power “to tax, license, control, 
and regulate all keepers and proprietors of junk shops.” The coun- 
cil in turn enacted that “all applications for license under this 
ordinance shall be made to the mayor, who may grant or refuse to 
grant such license as to him may seem best for the good order of 
the city.” Although it was quite naturally contended that this was 
a practical abdication by the council of its power to license it was 
held not to be such. The council had fixed the amount of the fee 
and the duration of the license., It was not intended to clothe the 
mayor with power to arbitrarily suppress the junk business, but 
merely “having the ‘good order of the city’ as the objective, pass 
reasonably upon the suitability of a candidate for a license.” Little 
Chute v. Van Camp was distinguished on the ground that in that 
case, there was an “authority to determine arbitrarily whether a 
saloon shall close or not.” The standard by which the executive 
is to act may even be inferred from the general scope and context 
of the act. In Pinkerton v. Buech™ the statute required licenses for 
private detectives. These were to be granted by the secretary of 





"See also Klein v. Barry, 182 Wis. 255, (1923). 
155 Wis. 391, (1914). 
%173 Wis. 433, (1921). 
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state if the applicant were of “good character, competancy, and 
integrity,” but the application, which was to show these facts, had 
previously to be approved by the fire and police commissioners of 
the city wherein the applicant proposed to do business, and for their 
approval no standard was set. It was held, however, that the stand- 
ard set for the secretary of state applied, and this was admitted to 
be sufficient.7* In these cases the court employs the usual formula 
“that a law may be made complete in itself, and be left to some 
officer or tribunal to determine the facts requisite to the application 
cf the enactment to a given case.” It would be a mistake, however, 
to suppose that this talisman could always be used where the stand- 
ard set for the executive is as broad as what “may seem best for the 
good order of the city.” That may suffice in the case of licenses, 
with the historical background of arbitrary grant from the sovereign. 
That it may not apply in other cases is seen by Dowling v. Lanca- 
shire Insurance Company, and State ex rel Adams v. Burdge. 
Perhaps the most extreme case of delegation of legislative power 
is that of the emergency appropriation law sustained by the Su- 
preme Court in State ex rel Board of Regents v. Zimmerman. 
Section 24a, of Chapter 609, of the Laws of 1915 provided, “There 
is annually appropriated such sums as may be necessary, payable 
from any moneys in the general fund or other funds not otherwise 
appropriated, as an emergency appropriation to meet operating ex- 
penses of any state institution, department, board, commission, or 
other body for which sufficient money has not been appropriated to 
properly carry on the ordinary regular work. No moneys shall be 
paid out under this appropriation except upon the certification of 
the governor, secretary of state and state treasurer that such moneys 
are needed to carry on the ordinary regular work of the institution, 
department, board, commission or other body for which the moneys 
are to be used, and that no other appropriation is available for the 
purpose.” Because of the failure of the 1923 legislature to make 
an appropriation for the normal schools and state university, appli- 
cation for funds was made to the officials mentioned in the statute 
and the certificates therein provided were given by the governor and 
the state treasurer. The secretary of state refused to make the 
certification or to audit the sums the other two had certified. Man- 





See also Ex parte Kreutzer, 204 N.W. 595, (1925). 
183 Wis. 132, (1924). 
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damus was brought to compel the certification. It was “contended 
by counsel for the defendant that the statute in question was an 
invalid attempt to delegate the legislative power of appropriation; 
that it practically surrendered to three state officers the power of 
appropriating money from the public treasury.” The Court said, 
“There is a perfect agreement as to the general rule that the law 
making power of the state rests exclusively with the legislature and 
that this function cannot be abdicated or surrendered... . . The 
difficulty arises in each case in determining whether the statute in 
question attempts to confer upon officers or boards the power to 
legislate or whether it confers powers administrative in their nature. 
In the present case, in our opinion, no attempt was made to confer 
legislative powers upon the three state officers designated by the 
state. The appropriation, although indefinite in amount, was com- 
plete when the bill became a law, although no expenditures under 
the appropriation were to be made until certain facts were to be 
certified by the public officers named in the bill. There is no such 
novelty in this legislation as seems to be assumed by counsel for 
the defendant. It is well settled that while the legislature may not 
delegate its powers to make a law it may enact a statute to become 
operative on the happening of a certain contingency or future event, 
and such statutes are very common. .... The present statute differs 
from many others previously passed by the legislature without chal- 
lenge, not in principle, but only because greater amounts may be 
expended under its provisions.”’** With due deference to the Court 
it can hardly be said that this act was “complete” when it was passed 
by the legislature in 1915. There was lacking at least such sizable 
matters as the amount to be expended, and the distribution of it 
among the various state enterprises. These can hardly be considered 
“details.” There is a very considerable discretion vested in the 
officers in determining what are “operating expenses,” and what 
“moneys are needed to carry on the regular work” of the various 
state institutions. The case itself is evidence of this, for it held 
that the phrases above quoted should not be given a “technical mean- 
ing,” but might include “expenditures for new construction and for 





"Mr. Justice Eschweiler dissented from the opinion of the Court. It seemed to 
him that the statute in question was an abdication of the legislative power over 
appropriations and an evasion of the constitutional safeguards thrown about it 
by Section 8 of Article VIII of the Constitution. 
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the purchase of material for maintenance and repairs.” Under the 
law the state emergency board in two years expended the not small 
sum of $1,170,931. As we have seen, the expedient of passing laws 
to take effect on the finding of facts by administrative officers, and 
the device of allowing such officers to “fill up the details,” cannot 
be applied to all situations without a practical abandonment of the 
rule against the delegation of legislative power. There must be a 
line drawn, and it is one of degree. The Court in State ex rel Board 
of Regents v. Zimmerman was doubtless influenced by the fact that 
a different decision might mean the closing of the state university 
and the normal schools. Similar statutes with less discretion vested, 
and less sums involved, furnished plausible analogies for the law in 
this case. Nevertheless, the case must be considered as near the line, 
and the action of the 1925 legislature in restricting future action by 
the board to “emergencies” resulting from disaster to state property, 
from epidemics, and from lack of appropriations with which to 
supply institutions with “food, clothing, and necessary medical care” 
is an indication that the legislative body will not be inclined to 
extend it.* 
To be concluded. 
Ray A. Brown. 





"See Laws of 1925, Ch. 443. The case of State ex rel Board of Regents v. Zim- 
merman is commented on in notes in 3 Wisconsin Law Review 124; 38 Haavarp 
Law Review 250, in both of which the correctness of the decision is doubled. 
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WAMAGES FoR Puysicat Injury ReEsuttinG From Fricut INDUCED BY THE 
DEFENDANT'S NEGLIGENCE.—The recovery of damages for physical injury 
resulting from the fright of the plaintiff, induced by the negligent act of the 
defendant, without physical contact is a much controverted question in the 
courts. In the recent case of Hanford v. Omaha & C. B. St. Ry. Co., 113 
Neb. ——, 203 N.W. 643, the plaintiff was about to board a street car of 
the defendant, when a second car bumped, from the rear, the car which she 
was approaching. As a result of her fright caused by this happening, the 
plaintiff became ill, and three days later suffered a miscarriage. Under 
instructions of the court, the jury gave her a verdict of $2,000. The decision 
was affirmed on appeal. 

The rule of damages is well recognized, that mere fright unattended by 
physical injury cannot form the basis of a cause of action. The law does not 
grant recovery for fright, terror, alarm, anxiety, or distress of mind. On 
the other hand the rule is also well recognized that there is a right to 
recover where the fright is a result of a deliberate and wilful tort, or the act 
is so grossly negligent as to show an entire disregard for the consequences, 
even though no physical harm be done; Spade v. Lynn & B. R. Co., 168 Mass. 
285, 47 N.E. 88; Newell v. Whitcher, 53 Vt. 589; Rogers v. Willard, 144 
Ark. 587, 223 S.W. 15; Lambert v. Brewster, 97 W. Va. 124, 125 S.E. 244; 
Holdorf v. Holdorf, 185 Ia. 838, 169 N.W. 737; Whitsel v. Watts, 98 Kan. 
508, 159 Pac. 401, L. R. A. 1917A 708; Jeppen v. Jensen, 47 Utah, 536, 155 
Pac. 429, L. R. A. 1916D 614. 
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The problem here under consideration falls within neither of the above 
rules. There is more than mere fright involved, a physical injury resulting 
from the fright, which takes the case out of the rule first stated; and the 
second rule does not apply, for the fright and resultant physical injury arise 
from a mere act of negligence. The chief reason for excluding recovery for 
mental suffering alone, is the difficulty of applying any other rule in practice 
and avoid malingering. When the physical frame is visibly affected by 
fright, it would seem that this consideration has no longer much force. At 
all events, the judicial decisions are in accord that there cannot be recovery 
for injuries resulting from fright because of another’s danger. The wrong, 
the negligence, must be against the plaintiff; Sanderson v. Northern Pac. 
R. Co., 88 Minn. 162, 92 N.W. 542. The case we then have to consider 
is one where the fright resulting in physical injury, is caused by the fear 
for a person’s own safety. 


In opposition to the view of the instant case, New York held in Mitchell 
v. Rochester R. Co., 151 N. Y. 107, 45 N.E. 354, 34 L. R. A. 781, that no 
recovery could be had by a woman who suffered a miscarriage as a result of 
the fright induced by the negligent driving of an approaching car. Cases 
in accord, that there can be no recovery for the physical effects of fright, 
are Hack v. Daddy, 134 App. Div. 253, 118 N. Y. S. 906, 142 App. Div. 510, 
127 N. Y. S. 26, 142 App. Div. 948; Ward v. West Jersey & S. R. Co., 65 
N. J. L. 383, 47 Atl. 561; Ewing v. Pittsburgh C. & St. L. Ry. Co., 147 Pa. 
St. 40, 23 Atl. 340, 14 L. R. A. 666; Chittick v. Philadelphia Rapid Transit 
Co., 224 Pa. St. 13, 73 Atl. 4, 22 L. R. A. (N. S.) 1073; Huston v. Freemans- 
burg, 212 Pa. St. 548, 61 Atl. 1022, 3 L. R. A. (N. S.) 49. 


Likewise, the Ohio Supreme Court in considering the question for the first 
time in Miller v. Baltimore & Ohio S. W. R. Co., 78 Ohio St. 309, 85 N.E. 
499, 18 L. R. A. (N. S.) 949, decided after a review of the authorities that 
no liability exists for acts of negligence causing mere fright, or shock, 
unaccompanied by a contemporaneous physical injury, though illness results, 
the act complained of being neither wilful nor malicious. The same view 
was taken of the matter in Spade v. Lynn & B. R. R. Co., 168 Mass. 285, 47 
N.E. 88, 38 L. R. A. 512; Howarth v. Adams Express Co., 269 Pa. St. 280, 
112 Atl. 536; Louisville & N.R. Co., v. Roberts, 207 Ky. 310, 269 S.W. 
333; Smith v. Gowdy, 196 Ky. 281, 244 S.W. 678; Alexander v. Pacholek, 
222 Mich. 157, 192 N.W. 652. <A perusal of the decisions of the courts 
which adhere to this rule, however, shows that they grasp at anything that 
will take the particular case out of the rule. Any physical impact, be it 
ever so slight, is apparently sufficient upon which to base a cause of action, 
as a contemporaneous physical injury. This is exemplified in McGee v. 
Manover, 148 Ky. 737, 147 S.W. 742. There the defendant brushed the 
plaintiff aside in an attack on her husband, and she was granted recovery. 
A slight physical impact was similarily sufficient to predicate a cause of 
action in Homans v. Boston Elev. Ry. Co., 180 Mass. 456, 62 N.E. 739; 
Driscoll v. Gaffey, 207 Mass. 102, 92 N.E. 1010; Kistel v. Holyoke St. Ry. 
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Co., 240 Mass. 29, 132 N.E. 629; Hess v. American Pipe Co., 221 Pa. St. 67, 
70 Atl. 294; Kennell v. Gershonovitz, 84 N. J. L. 577, 87 Atl. 130. 

On theory, a man is legally responsible for the natural and proximate 
results of his negligent act. Merely because it is not deemed practical to 
permit fright caused by a negligent act to be made a basis of recovery, it 
does not necessarily follow that there can be no recovery for the consequences 
of the fright, nor that the physical injury resulting from the fright is not 
the proximate result of the negligence. In Delieu v. White, (1901) 2 K. B. 
669, a van was negligently driven into a public house. A woman therein 
was frightened. Two months later she suffered a miscarriage. She re- 
covered for the physical injury, it being held not a too remote result of the 
negligence. An elaborate note, 3. L. R. A. (N. S.) 49 holds that the 
objection to mental suffering, that it cannot be determined, does not apply 
to the physical consequences of the fright. Such consequences are as 
susceptible to pecuniary compensation as other physical injuries. Logically 
fright may be one of the links in the chain of causation. 


Thus, in Purcell v. St. Paul R. Co., 48 Minn. 134, 50 N.W. 1034, 16 L. R. A. 
203 where a collision was imminent due to negligence, but did not actually 
occur, the plaintiff was frightened and suffered a miscarriage. The court 
said, “In such a case, though there comes, as an intermediate cause between 
the negligence and the injury, a condition or operation of mind on the part 
of the injured passenger, the negligence is nevertheless the proximate cause 
of the injury.” Cases announcing the same conclusion are: Arthur v. Henry, 
157 N. C. 438, 73 S.E. 211, one may not recover for fright which is un- 
accompanied by physical injury, but where one is frightened to such an 
extent that he suffers physical pain, and is made sick, the wrongdoer is 
liable provided the fright brought about by his negligence was the proximate 
cause; Green v. T. A. Shoemaker Co., 111 Md. 69, 73 Atl. 688, 23 L. R. A. 
(N. S.) 667, if the fright of the plaintiff caused by the blasting operations 
of the defendant was reasonable, and the injury to the health was a natural 
and reasonable consequence of the fright proximately caused thereby, the 
plaintiff should recover for the injury; Sternhagen v. Kozel, 40 N. D. 396, 
167 N.W. 398, where physical injury accompanies a fright as its effect, the 
injured party may recover for the fright, for the physical injury, and for 
the mental injury accompanying such fright and physical injury, but such 
injuries must be the proximate result of the wrong done; Simone v. Rhode 
Island Co., 28 R. I. 186, 66 Atl. 202, 9 L. R. A. (N. S.) 740, while recovery 
cannot be had for mere fright caused by negligence of another, yet where 
fright is followed by physical ills or gives rise to nervous disturbances, and 
those in turn to physical troubles, an action will lie. Other decisions in 
accord are; Memphis St. Ry. Co. v. Bernstein, 137 Tenn. 637, 194 S.W. 902; 
Central Georgia Ry. Co. v. Kimber, 212 Ala. 102, 101 So. 827; Armour & 
Co. v. Kollmeyer, 161 Fed. 78, 88 C. C. A. 242. 


Further illustrative of the divergence of judicial decisions on the question 
under consideration are two cases involving injuries caused by practical 
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jokers. In Wilkinson v. Downton, (1897) 2 Q. B. 57, a practical joker who 
intended to frighten, but did not intend serious harm, was held liable for the 
physical consequences of the fright induced. In Nelson v. Crawford, 122 
Mich. 466, 81 N.W. 335, the defendant, as a practical joke, entered the house 
of the plaintiff dressed as a woman and tapped the floor with an umbrella. 
The plaintiff was frightened and as a result suffered a miscarriage. There 
was no attempt to do physical harm or intent to do wrong. It was held that 
fright unaccompanied by physical injury is not a basis for damages proper, 
and the plaintiff was denied recovery. 

The correct conclusion would appear to be reached in the instant case in 
accord with the English case of Delicu v. White, and numerous American 
decisions. When fright, caused by the negligent act of the defendant, is a 
link in the chain of causation resulting in physical injury, recovery should 
be permitted as in other personal injury cases involving physical impairment. 
The remoteness of the damage, as in all cases, remains a question of fact. 
In Pankopf v. Hinkley, 141 Wis. 146, 123 N.W. 625, 24 L. R. A. (N. S.) 
1159, the Wisconsin rule is stated, which is substantially the above conclusion. 
In this case the defendant negligently ran into a team of horses hitched to 
a vehicle which the plaintiff occupied. She was frightened, and as a result 
suffered a miscarriage. The court stated, “The principle here decided is that 
when physical injury flows directly from extreme fright or shock, caused by 
ordinary negligence of someone who owes the duty of care to the injured 
person, such fright or shock is a link in the chain of proximate causation 
as efficient as physical impact from which like results flow.” 

Two exceptional law review articles bear on the question. See 28 Harvarp 
Law Review, where Dean Roscoe Pound of the Harvard Law School 
discusses the securing of “Interests of Personality ;”’ and 20 Micuican Law 
Review, for a discussion of “Emotional Disturbance as Legal Damage” by 
Prof. Herbert F. Goodrich of the University of Michigan Law School. 


CLARENCE E. RINEHARD, 


Liset—INTENT TO DEFAME THE PLAINTIFF—MENTAL ELEMENT IN LIBEL.— 
The recent case of Kennedy v. The Washington Post Co., 3 F. (2d), 207, 
again raises the question of what mental element, if any, is required in an 
action for libel. In that case, the defendant published a newspaper item 
reporting the arrest of one Harry Kennedy, attorney, 40 years old, for 
forgery. The plaintiff, generally known as Harry Kennedy, was the only 
lawyer of that name in the district, and at the time was about 37 years 
old. The person who was in fact arrested was one H. P. L. Kennedy, an 
attorney from Detroit. The Court of Appeals for the District of Columbia 
held that the plaintiff was entitled to recover, notwithstanding the fact that 
the defendant did not intend to refer to the plaintiff, nor was shown guilty 
of any negligence. 


It now appears to be settled law that malice in fact, or intent, meaning a 
wrongful motive, is no longer necessary to maintain an action for libel. Peck 
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v. Tribune Co., 214 U. S. 185, 53 L. Ed. 960, 16 Ann. Cas. 1075; Moore v. 
Francis, 121 N. Y. 199, 18 Am. St. Rep. 810, 8 L. R. A. 214, 23 N.E. 1127; 
Candrean v. Miller, 98 Wis. 164, 73 N.W. 1104; Odgers, LrseL AND SLANDER, 
5th ed., 341; 36 C. J. 1214; 17 R. C. L. 323. 


But it seems that there is a deeper question involved. Does one who 
publishes any matter whatever, do so at his peril; or is one liable for publish- 
ing only that which he knows or ought to know is likely to be defamatory 
of someone, i. e., that which is defamatory on its face? It would appear the 
latter ; although some courts would seem to refuse to go even that far, and 
to maintain that the defendant would not be liable unless he actually knew 
that the matter was defamatory of someone. To attempt to classify the 
cases : 

(1). The defendant knew or ought to have known that the matter was 
likely to be defamatory of someone to whom it might be applied. 

(a). The defendant intended to refer to someone other than the plaintiff 
about whom the matter was substantially true. Held liable in Peck v. Tribune 
Co., supra, where Mr. Justice Holmes said, “If the publication was libelous, 
defendant took the risk.” Also in Hulbert v. Nonpareil Co., 111 Iowa 490, 
82 N.W. 928; Taylor v. Hearst, 107 Cal. 262, 40 Pac. 392; Farley v. Evening 
Chronicle Co., 113 Mo. App. 216, 87 S.W. 565; Hatfield v. Gazette Co., 103 
Kan. 513, 175 Pac. 382. Cases contrary are: Hanson v. Globe Newspaper Co., 
159 Mass. 293, 20 L. R. A. 856, 34 N.E. 462, where the facts were like those 
of the principal case, Holmes, J. dissenting. Also in Smith v. Ashley, 11 
Metc. 367 (Mass), 45 Am. Dec. 216, where the court said, “If the defendant 
tad no knowledge that the article published was libelous, he was guilty of 
no wrong, and he is not responsibie by law, although the plaintiff was thereby 
injured.” Similar cases are Smart v. Blanchard, 42 N. H. 137; and Jones v 
Polk & Co., 190 Ala. 243, 67 So. 577, where the court relied on Smith v. 
Ashley, supra. The case was criticized in 29 Harvarn Law Review 533. 


(b). The defendant intended to refer to no one, but intelligent readers 
reasonably thought it applied to the plaintiff. Cases holding the defendant 
liable are: Hulton & Co. v. Jones, (1909) A. C. 20, in which the defendant 
published an article defamatory of a named person believed by the author and 
editor to be a fictitious personage with an unusual name, but which in fact was 
that of the plaintiff. Lord Alverstone, C. J. held the rule to be that “if an 
untrue and defamatory statement in writing is published without lawful 
excuse, and in the opinion of the jury upon evidence it refers to the plaintiff, 
the cause of action is made out.” A similar case is Corrigan v. Bobbs-Merrill 
Co., 228 N. Y. 58 126 N.E. 260; where a defamatory novel, supposed fictitious, 
was published. The rule is stated in Odgers, Liszt AND SLANDER, Sth ed., 153, 
as follows: “The plaintiff is entitled to recover if he can show that the de- 
famatory words were understood as referring to him by persons who knew 
him, or if the words were such that the world would apply them to him.” 

(2). Defendant makes a statement which he believes to be innocent, but 
which in reality is defamatory of the plaintiff by reason of facts unknown to 
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the defendant, but known to persons to whom he makes it. There seems to be 
very little authority on this point. In the case of Morrison v. Ritchie, 39 S. L. 
R. 432, (1902) husband and wife sued for the publication of a notice that the 
wife had given birth to twins. The report was false; and the couple having 
been recently married, the defendant was held liable, no issue of negligence 
being left to the jury. In a later case, Wood v. Edinburgh Evening News, 
47 S. L. R. 786, (1910) defendant published this advertisement: “Nurse (wet) 
wanted immediately. Apply Kinleith Arms, Juniper Green.” The plaintiffs 
carried on a wine and liquor business at that address. Although the plaintiffs 
were a newly married couple, the court held that the advertisement could not 
be interpreted as defamatory of them. Several of the judges then reserved 
their opinion “as to how far a newspaper can be made responsible without 
averments of negligence for the publication of an advertisement prima facie 
innocent.” Thus it would seem that the rule should not be extended beyond 
the one expressed by Prof. Jeremiah Smith in commenting on the case of 
Hulton & Co. v. Jones, supra, in 60 PeNNsytvanta Law Review 365, 461; 
“One who, in the absence of special justification, makes defamatory statements, 
does so at his peril.” 
R. WortH VAUGHAN. 


CoNSTITUTIONAL LAW—BLvUE Sky LEGISLATION—DELEGATION OF POWERS 
DoctrinE.—Ex Parte Kreutzer, (1925) —— Wis. ——, 204 N.W. 595, besides 
establishing the constitutionality of the Wisconsin Blue Sky Law as a whole, 
discusses the delegation of powers doctrine, about which there has been some 
question since the case of Klein v. Barry, (1923) 182 Wis. 255, 196 N.W. 
457, which declared section 1753-57 of the 1921 Blue Sky Law unconstitutional. 

In the Klein case, the first in which the constitutionality of the Wisconsin 
law was discussed, the court limits its decision to one section of the law, 
which appeared for the first time in 1921, and was repealed by the 1923 
legislature before the court passed on its constitutionality. That section 
provided, in short, that the Commission, at its discretion could, after an in- 
vestigation of the sale of any security, and finding that it was sold in violation 
of the law, declare the sale void or voidable, and could make such award, re- 
quiring money to be paid, or other equitable adjustment to be made that 
would put the parties back in the position they would have been had the 
statute been complied with. 

Various extracts from the opinion will show the court’s view of this 
section: “The statute in this case furnishes no guide, establishes no standard, 
makes no limitation, but by its terms vests in the Commission an unlimited 
and uncontrollable discretion.” “This clause is a legal curiosity . ... In order 
to carry out the provisions of the statute the Commission would need to be 
vested not only with legislative and judicial powers but with powers of 
omniscience.” “Such an attempt to administer justice wholesale perhaps has 
never previous to this time been before the courts.” 

The court then states what it considers a proper delegation of power as 
follows: “...If the law did nothing more than authorize the Commission to as- 
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certain whether or not a violation of the statute was inadvertent and not 
wilful and that when that fact was established the statute declared that a 
certain result should follow, the section then would be analogous to the statutes 
granting like powers in other bodies. The difficulty with the statute is that 
it leaves it in the discretion of the Commission to say what shall happen.” 

The Kreutzer case disposes of the question of the general constitutionality 
of the law, and specifically deals with this doctrine of delegation of powers. 
The present statute provides, section 183.28, for the examination of the ap- 
plication, the papers filed, an investigation of the affairs of the company, etc. 
and if it appears that the plan is not unlawful, unfair, or inequitable . . . that 
the securities and the methods to be used will not work a fraud ... the 
permit shall be issued, otherwise denied. The court says that this differs from 
the statute discussed in the Klein case in that here the “Commission is made 
a fact finding body on the same theory that has been approved in the numerous 
decisions of this court and other jurisdictions.” Cases cited. 

The theory governing this decision seems to be summed up in two quota- 
tions: “The legislature might have added language prescribing in great detail 
the qualifications of applicants for permits, the mode of ascertaining these 
qualifications, but it is a question whether such details would not have tended to 
confuse rather than enlighten,” and “The Legislature itself would have the 
power to ascertain such facts as under this statute are left to the Com- 
mission, but from the nature of things such ascertainment would be imprac 
ticable if not impossible. Having this power it may be delegated to adminis- 
trative tribunals. The authority thus given is not legislative in its nature, 
but is the exercise of ministerial and executive duties under legislative 
sanction.” 

These two cases show that although the Wisconsin court will not permit 
flagrant violations of the delegation of powers theory, as in the Klein case, 
they will give a very liberal construction to the constitution in this regard, 
favoring all reasonable attempts to accomplish the desired results under the 
police power, permitting powers to be given the Commission as “ministerial 
and executive” that would at one time have been undoubtedly declared un- 
constitutional. If one compares the Kreutser case with the earlier cases, 
cited in 3 Wisconsin Law Review 124, restricting legislative delegation to 
very narrow boundaries, this conclusion is very evident. Certainly the standard 
set, “that the plan is not unlawful, unfair, or inequitable” leaves considerable 
free play for regulation by a Commission. 

The Kreutzer case and Borgnis v. Falk Co. (1911) 147 Wis. 325, 133 N.W. 
209, 37 L. R. A. (N. S.) 489, seem to determine the rule that administrative 
power to determine facts may be delegated to a Commission without violating 
the constitution by delegating judicial power. The due process clause is not 
violated so long as there is possible an appeal to the courts, the Falk case 
saying that the facts found may be conclusive, the appeal being only necessary 
to question the jurisdiction of the Commission over the case, and the Kreutzer 
case stating that as long as a review by the courts of the Commission’s find- 
ings is provided for, the constitutional requisite is satisfied. 
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Several cases in other states have somewhat incidentally passed on this 
question. Mechanics Bidg. and L. Asso. v. Coffman, (1913) 110 Ark. 269, 
162 S.W. 1090, holds without very much discussion that the law is not un- 
constitutional as a delegation of judicial power. State ex. rel. Dybdal v. State 
Securities Comm., (1920) 145 Minn. 221, 176 N.W. 759, holds the State Com- 
mission an administrative body not given judicial or legislative powers, 
Ex parte Taylor, (1914) 68 Fla. 61, 66 So. 292, Ann. Cas. 1916 A 701, holds 
the power granted to be administrative, not judicial. See also Karamanou v. 
Greene Co. (1922) 80 N. H. 420, 124 Atl. 373. See also Ex parte Tindall 
(1924) —— Okla. ——, 229 Pac. 125, in which the constitution of Oklahoma 
gave power to vest legislative and judicial powers in the Securities Commis- 
sion in furtherance of their administrative function. 

These quasi-judicial powers and psuedo-legislative powers probably would 
not have been countenanced twenty years ago. But the increasing tendency 
of government to regulate all sorts of business which in itself is constantly 
increasing in complexity and size, cannot but tend toward the liberalizing 
of the delegation of powers doctrine, for this regulation must by the very nature 
of things be done through Commissions, and if these are to function properly, 
they must be given broad powers. 

This increasing liberality of the courts is shown by two quotations from 
the Wisconsin cases: 

Klein case: “There is no claim that the power thus conferred has been abused 
or that the Commission has not endeavored to act with the highest motives 
in the public interest, but the validity of the law is not to be determined by 
what has been done but what it authorizes to be done.” 

Kreutzer case: “Necessarily rather broad powers are conferred on the Com- 
missions of this kind, but it is not to be presumed that persons of high official 
rank will exercise those powers in a partial or unfair manner, or in such a 
way as to hamper legitimate business.” 

EuGene GriswoLp WILLIAMS. 


Home RuLeE 1n Wisconsin.—The long movement in Wisconsin for Municipal 
Home Rule ended with the adoption of the constitutional amendment, Novem- 
ber 4, 1924, and the passage of the succeeding legislative enabling acts. About 
one-third of the states now have Constitutional Home Rule. The reform 
was advocated generally by political scientists, but now, with the reform 
adopted, the remaining problems are for the legal profession; for as said 
by Francis E. McGovern, “By this enactment the legislature has thrown the 
door wide open. It heralds the advent of much spirited litigation.” 3 Wrs- 
cOoNSIN Law Review 263. 

As the term obviously indicates, “Home Rule” refers to the quantum or 
amount of local autonomy or local self-government possessed by a municipal 
corporation. The amount may vary to either extreme—a very centralized state 
government, having absolute power to create, alter, or end the municipality ; 
or, the other extreme, permitting municipalities to be like tiny principalities, as 
an imperium in imperio. 
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A state may have home rule under one of three plans or a combination of 
them: first, home rule may be recognized by the courts as an historical and 
inherent right; second, by a legislative statute delegating the powers to the 
municipality; third, by a constitutional guarantee in the state constitution. 
McQuillan, MunicipaAL Corporations, sec. 68; Dillon, MunicrpaAL Corpora- 
TION, sec. 98-100. Each of these plans will be considered with reference to 
Wisconsin. 


The classical case declaring that municipalities have an inherent right of local 
self-government without any constitutional or legislative provision is the 
decision by Judge Cooley, People v. Hurlburt, 24 Mich. 44, 9 Am. Rep. 103. 
A recent case denying that municipalities have such an ancient and inherent 
right; but holding, on the contrary, that the state is absolutely sovereign over 
municipalities, and may create, alter, or destroy them according to legislative 
whim, is, City of Trenton v. New Jersey, 262 U. S. 182, 67 L. Ed. 937, 43 
Sup. Ct. Rep. 534. The latter view is undoubtedly in accord with the over- 
whelming weight of authority, although it is not yet universally accepted. 
6 R. C. L. 23. Wisconsin is probably with the minority, as may be inferred 
from the following cases. 


In the case of The Town of Milwaukee v. The City of Milwaukee, 12 
Wis. 93, the Town sued the City in ejectment for forty acres of land which 
the legislature had detached from the Town to annex to the City; and the 
Town recovered. The decision by Dixon, C. J., held that though the legisla- 
ture had absolute power over municipalities in their civil or governmental 
personality, yet as to their private corporate personality, municipalities were 
protected by the constitutional guaranties against laws impairing the validity 
of contracts. It would seem that the Court in thus recognizing that a muni- 
cipal corporation has a dual or complex nature, admits that it is more than a 
mere agency of the state, and admits a distinction, as observed by Professor 
Goodnow, “which has always obtained on the the continent, originated in the 
feudal system, which had greater influence in Continental Europe than in insular 
England. One of the fundamental principles of that system was local auton- 
omy. When joined with the Roman idea ot corporate capacity, it resulted 
naturally in the recognition of local governmental corporations with a sphere 
of local action apart from that of the state as a whole.” Goodnow, MuNICcIPAL 
Home Rute, pp. 109, 110. See also McQuillan, Municrpat CorporaTIoNs, 
sec. 87-89, pp. 119, 219. The opinion of Dixon seems equivocal. In one place 
he said, “The formation of our State government in no way affected the 
condition of either the town or city. When it came into existence upon the 
foundation laid by the territorial government, it found and recognized them 
as existing municipal corporations.” But in another place, the Chief Justice, 
though impliedly approving the doctrine of inherent right, preferred to rest 
his decision on constitutional grounds. He said, “There are those who, in- 
dependently of constitutional restrictions, and upon general principles, and on 
the reason and nature of things, hold that legislative bodies have no such auth- 
ority, and that such a proceeding would not be an act of legislation, but an act 
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of lawless violence. ... . The constitutions, State and federal, furnish ample 
guards against such abuses, without resorting to such general principles.” 

In Hasbrouck v. The City of Milwaukee, 13 Wis. 38, one of the questions 
was whether the legislature could ratify a contract of the city of Milwaukee 
which was absolutely void for ultra vires, and thus compel the city to execute 
it. The court by Chief Justice Dixon said, “Under these circumstances the 
question is, can the legislature, by recognizing the existence of a previously void 
contract, and authorizing its discharge by the city, or in any other way, coerce 
the city against its will into a performance of it, or does the law require the 
assent of the city as well as of the legislature in order to make the obligation 
binding and efficacious? I must say that, in my opinion, the latter act, as well 
as the former, is necessary for that purpose, and that without it the obligation 
cannot be enforced.” By necessary implication, therefore, this decision rec- 
ognizes in municipalities the inherent right of local self-government. See also 
Fisk v. The City of Kenosha, 26 Wis. 23; Knapp v. Grant and others, 27 
Wis. 147. 

In State of Wis. ex rel. The Board of Education of the City of Oshkosh 
v. F. X. Haben, Treasurer, etc., 22 Wis. 661, the question was whether the 
legislature had power to pass an act providing that money raised by the city 
of Oshkosh for a high school should be used to purchase a site for a state 
normal school to be located in the same city. The court held the act invalid, 
not expressly under any constitutional provision, but on the authority of 
Milwaukee v. Milwaukee, supra. The decision, again by Dixon, stated, “It is 
well settled as to all matters pertaining to vested rights of property, whether 
real or personal, and to the obligation of contracts, that municipal corpora- 
tions are as much within the protection of the federal constitution as private 
individuals are. The legislature cannot divest a municipal corporation of its 
property, without the consent of its inhabitants, nor impair the obligation of 
a contract entered into with or in behalf of such corporation.” This language 
would indicate that the case is rested on constitutional grounds; but it is 
the recognition by the court that the municipality itself (not its inhabitants) 
has rights, that reveals the approval of the theory of inherent local self- 
government. 

In Mills v. Charleton, County Treasurer, and others, 29 Wis. 400, the court 
in another opinion by Dixon held that though the legislature could not com- 
pel a city to execute a void contract, as was decided in Hasbrouck v. The City 
of Milwaukee, supra; yet it might authorize a city to do so. Then the court 
expressly approved the doctrine of the inherent right of local self-government, 
saying, “Such right of local self-government, undisturbed by legislative 
interference, is indicated in a most able opinion by Judge Cooley, in a cause 
just decided in the supreme court of Michigan. People v. Hurlburt, 6 
American Law Review, 376. It is opposed to all our ideas upon the subject, 
that the legislature might in the first instance have imposed a tax upon the 
city of Milwaukee for the improvement of the harbor, without the assent of 
the people of that city, or of the common council, or that the legislature 
might do the same thing with respect to a municipal subscription to the stock 
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of a railroad company.” (Citing, inter alia, Milwaukee v. Milwaukee, supra.) 

In State ex rel. McCurdy v. Tappan, Town Clerk, etc., 29 Wis. 664, the 
question was whether the legislature could compel the Town of Oshkosh to 
levy a tax for a bounty to a civil war veteran. The court, this time through 
Lyon, J., decided that the legislature could only compel a municipal corpora- 
tion to levy a tax for strictly municipal purposes ; could authorize a municipality 
to levy a tax for purposes not necessarily strictly municipal, but at least 
public; but could neither compel nor authorize municipal taxation for purposes 
neither strictly municipal nor public, and that the tax for a soldier’s bounty 
was not municipal or public. The court approved the earlier cases reviewed 
above, but rested its decision on Art. VIII, sec. 1 of the Wisconsin Con- 
stitution which provides, “The rule of taxation shall be uniform”; and Art 
IV, sec. 23, providing, “The legislature shall establish but one system of 
town and county government, which shall be as nearly uniform as practicable.” 

On the other hand, in a later case, the dictum seems to negative the theory 
of inherent local self-government, but without mention of the early cases. 
Jones v. Kolb, 56 Wis. 263, 14 N. W. 177, was a suit by a voter against the 
inspectors of a town election for refusing to let the plaintiff vote. The plain- 
tiff was a taxpayer in a village where by statute the assessment of property 
was made by the town assessor, and the taxes were collected by the town for 
the village. The plaintiff claimed that the people of the village had an 
inherent right to vote for the person who was to assess their property. But 
the court by Taylor, J., said, “The tax-payers of a village have no inherent 
right to have the assessment of their property made by an officer elected by 
them, nor to have their taxes collected by such officer. The fact that the 
law provides that the property of the village shall be assessed by a town as- 
sessor does not render the act void. It is not in conflict with any provision of 
the constitution.” 

So the Wisconsin cases, on the whole, especially those decided by Chief 
Justice Dixon, seem to be in accord with the old, minority theory of Judge 
Cooley—a municipality has inherent and historical and natural rights of Home 
Rule, and is to some extent a tiny sovereignty. 

An attempt was once made in Wisconsin to have Home Rule delegated in a 
large quantum by statute. In 1911 the legislature passed, ch. 476, Laws of 1911, 
which provides in part: “Every city, in addition to the powers now possessed, 
is hereby given authority to alter or amend its charter, or to adopt a new 
charter by convention, in the manner provided in this act, and for that 
purpose is hereby granted and declared to have all powers in relation to the 
form of its government, and to the conduct of its municipal affairs not in 
contravention of or withheld by the constitution or laws operative generally 
throughout the state.” Attempting to act under this power, the common council 
of Milwaukee by a two-thirds vote resolved to submit a charter ordinance to 
the electors. (The charter ordinance provided for a municipally owned ice 
distributing system.) But the city clerk refused to submit the ordinance to a 
vote. Mandamus was therefore brought to compel him. The case went to the 
Supreme Court where the legislative home rule act was held totally invalid. 
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In the lengthy opinion by Judge Marshall, it was held that the delegation by 
the legislature of the power of local self-government was invalid under two 
provisions of the constitution. The court said, “The power to make law, 
commonly called legislative power, is dealt with by sec. 1, art. IV, of the 
constitution in these words: “The legislative power shall be vested in a senate 
and assembly.” In thus limiting power to make law to the representative 
bodies, the people, by necessary implication, parted with the power to do so 
directly; as the court has held, though not to determine by legislative per- 
mission whether a law, enacted in the constitutional way, shall be put into 
operation.” Further in the opinion the court said, “Sec. 1, art. XI of the 
constitution vests in the legislature power to form municipal corporations by 
either general or special laws. Section 3 of such article provides that “it 
shall be the duty of the legislature, and they are hereby empowered, to provide 
for the organization of cities...... Such a municipal corporation can only 
be created by a legislative act; and that is by legislative charter, determining its 
form of government and its powers. No attempt has ever, before the act in 
question, been made to grant or change a municipal charter, except by general 
or special act of the legislature, particularly concerning the subject.” State 
ex rel. Mueller v. Thompson, 149 Wis. 488; 137 N.W. 20. 


So the advocates of Home Rule for Wisconsin finding little practical value 
in the decisions recognizing an inherent right of local self-government, and be- 
ing unable to secure Home Rule simply by statute, had to resort to amending 
the constitution. 

As recenty amended, the constitution provides, Art. XI, sec. 3, “Cities and 
villages organized pursuant to state law * * * are hereby empowered, to 
determine their local affairs and government, subject only to this constitution 
and to such enactments of the legislature of state-wide concern as shall with 
uniformity affect every city or every village. The method of such determina- 
tion shall be proscribed by the legislature * * *’ The legislature then passed 
two acts in pursuance to the amendment. By Chapter 198, Laws of 1925, 
enacting section 66.001, Wis. Stat. 1925, cities and villages are empowered 
to exercise home rule by adopting charter ordinances in one of three ways; 
by the municipal legislative body alone; by the legislative body and the 
ratification by the electors; by a charter convention and subsequent ratifica- 
tion by the electors. Chapter 325, Laws of 1925, enacting section 66.006, Wis. 
Stat. 1925, provides that the state laws relating to public instruction should 
remain unaffected by the Home Rule Amendment. This act merely stated 
the well settled rule of law that education is not a local affair but a state 
affair. However, the law quieted much popular discussion as to the possible 
status of the school system under Home Rule, and particularly it dispelled the 
hopes of those who were agitating in their respective cities for the abolish- 
ment of the vocational schools. 

The Wisconsin Supreme Court has already decided one case under the new 
home rule laws. In State ex rel, Harbach, Petitioner, v. The mayor etc. of 
Milwaukee, 206 N.W. 210, Wis. ——, the question was whether the school 
system of Milwaukee was a local affair or a state affair, and the particular 
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question was whether the petitioner, a member of the School Board, could 
compel the city officials to levy a tax for the city schools. The court held, of 
course, that education was a state affair, being part of the state school 
system. Owen, J., for the court said, “It follows that the so-called home rule 
amendment imposes no limitation upon the power of the legislature to deal 
with the subject of education, and this applies to every agency created or 
provided and to every policy adopted by the legislature, having for its object 
the promotion of the cause of education throughout the state.” 

It is commonly assumed that the recent amendment first brought con- 
stitutional home rule to Wisconsin. But Wisconsin has long had what the 


legal writers always termed “Constitutional Home Rule.” See _ Dillon. 
MunicipaL Corporations, sec. 101. The state constitution, art. XIII, sec. 9. 
provides, “ ... . all city, town and village officers whose elevation or ap- 


pointment is not provided for by the constitution shall be elected by the 
electors of such cities, towns, and villages, or of some division thereof as 
the legislature shall designate for that purpose. All other officers whose election 
or appointment is not provided for by this constitution and all officers whose 
offices may hereafter be created by law, shall be elected by the people or 
appointed, as the legislature may direct.” See State v. Myers, 52 Wis. 628, 9 
N.W. 777; State v. Tuttle, 53 Wis. 45, 9 N.W. 791; Jones v. Kalb, 56 Wis. 
263, 14 N.W. 177; Chicago etc. Ry. Co. v. Langlade County, 56 Wis. 614, 14 

Home Rule in Wisconsin, then, has been recognized as an inherent right by 
a line of decisions by Chief Justice Dixon, and these cases seem never to 
have been overruled. Home Rule as delegated by the legislature has been 
held unconstitutional. Home Rule as guaranteed by the constitution has long 
existed, but the recent amendment is of most importance. 

As to the recent amendment with its accompanying enabling acts, the general 
attitude of the legal professions seems to be that voiced by Governor Mc- 
Govern—a fear that the door is wide open to litigation. And considering the 
wording of the amendment, this fear may be justifiable. Cities and villages 
are empowered to determine their local affairs, but subject to enactments of the 
legislature of state-wide concern. This wording suggests two difficulties: 
first, the dividing line between local affairs and state affairs; and second, the 
possibility of practical nullification of the home rule law by statutes of state- 
wide application, as it could plausibly be said that any statute of state-wide 
application is of state-wide concern. For those who choose to be optimistic 
about the Home Rule Amendment, it may be observed that the Supreme 
Court may hold that state-wide concern means the same as state affairs 
distinguished from local affairs. A further and perhaps more substantial 
reason for hope is the fact that about a dozen municipalities have adopted 
charter ordinances, and it seems that no litigation is pending. 

GeorGE FIEDLER. 


LATERAL SUPPORT—ELEMENTS OF DAMAGE FOR CAUSING INJURY THERETO.— 
Christensen v. Mann, 187 Wis. 567, 204 N.W. 499, deals very comprehensive- 
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ly with the subject of the right to lateral support. The defendants owned 
two adjoining lots, hereafter designated the north and the south lot. There 
was a brick theater building on the north lot, the edge of its south wall being 
on the boundary line between the lots. A portion of this wall was a party 
wall in which the owners of the lots were tenants, the balance of the wall 
being erected by the owner of the theatre in the construction of the building. 
The owners of the south lot, desiring to erect an arcade covering the whole 
of the lot, employed the plaintiff as contractor. The excavation for the 
arcade necessitated digging about ten feet below the bottom of the wall of 
the theater building, of which fact the contractor gave the owner of the 
theater building two notices, each of which was ignored. During the excava- 
tion it became dangerous to continue without protecting the theater as a 
result of which an agreement was made between the owners of the respective 
lots and the contractor whereby the latter undertook to shore up the building. 
It was shown as a fact that no support was needed for the soil in its natural 
state but it was made necessary because of the added weight of the building. 

No attempt was made in the agreement to fix liability for the cost of such 
shoring and since no payment was made, the contractor sued the owners of 
the two lots. The Supreme Court held that the cost of underpinning the 
party wall should be assessed against the owner of the south lot while the 
cost of shoring the balance should be borne by the owner of the theater 
building. 

The court recognized the well settled rule that one is entitled to lateral 
support of land in its natural state but not for the added burdens imposed 
thereon. Party walls were held to be entitled to lateral support the same as 
land in its natural state. The excavator owes the duty of exercising due care 
with respect to the burdens imposed thereon. 

Great uncertainty exists as to what are the proper elements of damage for 
a breach of such rights. A logical classification would be to divide the cases 
depending, first, on whether the weight of the building in any way induced the 
injury and, second whether the excavation was negligently carried on. 


Where land is in its natural state, it is universally recognized that the 
plaintiff may recover for a cave-in irrespective of the defendant’s negligence 
in excavating. Where a building has been erected thereon which in no manner 
contributed to the cave-in, recovery for the soil should likewise be had ir- 
respective of negligence. Tiffany says that recovery should also be had for 
the building, “since the damage to the building is as much the proximate result 
of the violation of the natural right as the injury to the land.” Tiffany, Rear 
Property, 2nd. Ed., P. 1190. He would make no distinction in cases of 
negligent and careful excavation. Such is the English law, Brown v. Robins, 
4 H. & N. 186, and the conclusion reached in Stearns v. City of Richmond, 
88 Va. 992, 14 S.E. 847. Under a constitutional provision that “no property 
shall be taken or damaged without just compensation”, it has been held that 
the removal of the soil was the direct cause of the damage to both the land 
and the buildings so that the excavator was liable for injury to the building 
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even though not negligent. Farnandis v. Great Northern Ry., 41 Wash. 486, 
5 L. R. A. (N. S.) 1086, 84 Pac. 18. What seems to be the more logical 
rule is expressed in Gildersleeve vy. Hammond, 109 Mich. 431, 67 N.W. 519, 
and in Starrett v. Baudler, 181 Ia. 965, 165 N.W. 216. “If the excavator has 
taken reasonable precautions and yet the soil falls from its own pressure, he 
is liable for injury to the land but not too the superstructure.” The excavator 
owes different duties with respect to the soil and to the building thereon, 
duties of protecting absolutely and of using due care respectively. If he 
removes the soil with due care but there is a cave-in which would have 
occurred without the superstructure being present, it is difficult to see how he 
has breached a duty with respect to the building so as to be held for damage 
thereto. See also Gilmore v. Driscoll, 122 Mass. 199, 23 Am. Rep. 312. 

While the injury to the building is a direct consequence of the excavator’s 
act, it seems doubtful whether the rule that one is liable for the direct con- 
sequence of his tort should apply. The rule, as stated by Sedgwick, is that 
“where a wrongdoer voluntarily or negligently did an act which in itself was 
illegal, he is responsible for all direct consequences of his act, whether the 
consequences are natural or not.” Sedgwick on Damaces, 9th Ed., Section 
143. Negligence is out of the question here. Cases cited in support of the 
“voluntary” provision of the rule are those in which there has been a malicious 
act or one which the defendant knew was illegal; “voluntary” covers those acts 
where there is an element of knowledge of the wrongdoing. In the supposed 
case, the excavator acted with due care and entirely oblivious of the fact that 
his excavation would cause the land to cave in. A different question would 
be presented if he thought the land would fall but decided to take a chance. 
The next step is that in which the weight of the building did not cause the 
soil to cave in, but the excavation was negligently done. It is quite clear that 
recovery should be allowed for the injury to the soil and the building as well. 
Keating v. City of Cincinnati, 38 O. S. 141; Parke v. City of Seattle, 5 Wash. 
1, 31 Pac. 310. 

If, however, the injury would not have occurred were it not for the weight 
of the building, recovery should not be allowed for the injury to the soil nor to 
the building where there has been no negligence. The landowner cannot by 
alternating the natural condition of the land deprive the adjoining owner oi 
the privilege of using his land as he might have done before. 1 R. C. L. 381. 
Where there has been negligence, recovery should be allowed for the building. 
Whether recovery should be extended to the soil would depend on whether 
one may, by altering the natural condition of the soil, alter the standard of 
care required in excavating, though it does not alter the extent to which he 
might excavate. “If the landowner removes the subsoil and renders the 
surface less stable, he cannot by such act impose a greater responsibility on 
the owner of the adjacent land or increase his own right to lateral support.” 
Goddard on Easements, 8th Ed., p. 62. The same should apply equally as 
well to soil where the natural condition has been altered by adding burdens 
thereto. It is difficult to see why the defendant should be held liable for 
negligent excavations where the natural condition has been altered any more 




















NOTES—RECENT CASES 431 


than when the land is in its natural state and he does not cause it to fall. 

In cases where the defendant has been found negligent, the plaintiff might 
be guilty of contributory negligence such as would defeat his recovery by 
failing to protect his building. Huber v. Douglas, 94 Conn. 167, 108 Atl. 727. 

The results of this classification may be simplified to hold the excavator 
liable for injury to the soil irrespective of negligence when the weight of the 
building did not cause the injury and for the injury to the building irrespective 
of whether it caused the cave-in when the excavation was negligently carried 
on, subject to showing contributory negligence in the latter instance. Jamison 
v. Myrtle Lodge No. 355, 158 Ia. 264, 139 N.W. 547; Contos v. Jamison, 81 
S. Car. 488, 19 L. R. A. (N. S.) 498, 62 S.E. 867. 

The uncertainty in the cases is due largely to a failure to recognize these 
distinctions. This is due in turn to the practical difficulty of determining 
what relation the weight of the superstructure had to the cave-in, as is pointed 
out in Rutkoski v. Zalaski, 90 Conn. 108, 96 Atl. 365, and also to the fact that 
in many instances the injury to the soil is quite nominal as considered to the 
injury to the building. 

Once having found the defendant liable, the measure of damages, by the 
majority rule, is the diminution in value of the property rather than the cost 
of replacing it. 1 C. J. 1225. 

Myron STEVENS. 


INCUMBRANCE—BUILDING LINE AS CONSTITUTING AN INCUMBRANCE.— 
In Genske v. Jensen, —— Wis. ——, 205 N.W. 548, the question whether the 
plaintiff real estate broker was entitled to receive his commission in making 
an exchange of property for the defendant lot owner depended on whether 
the lot which the broker procured for the exchange had a “merchantable” title. 
The abstract showed two restrictions covering this land, one against the sale 
of intoxicating liquor thereon with a forfeiture in case of an infraction and 
the other against building within thirty feet of the street. The Supreme 
Court held that the broker was not entitled to his commission. 

The court defined merchantable title as a “good or marketable title” which 
requires that there be no incumbrances on the land and that the title be free 
from doubt. See note in 38 L. R. A. (N. S.) 1. “An incumbrance is an 
interest in a third person consistent with title in fee in the grantee but such 
as injuriously affects the value of the property.’ Thompson on REAL 
Property, Section 3482; Tiffany on Reat Property, 2nd Ed., p. 1683. In 
order to find that these restrictions affect the merchantability, it should be 
shown that they decrease the value of the property. 

There should be little question but that the convenant against selling liquor 
with a forfeiture clause was an incumbrance. Whether a building line alone 
is an incumbrance is a question which has been the subject of almost no 
judicial review outside the state of New York but is one which probably will 
arise more frequently in the future due to the increasing use of such a 
restriction in present day platting. 
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There is no question but that a building line is not an unreasonable restric- 
tion and therefore it is not void. Thompson on REAL Property, Sect. 3383; 
Berry on REsTRICTIONS ON THE Use oF ReEat Property, p. 10. On the 
question of whether the building line was an incumbrance, the court in the 
Genske case rather broadly stated the rule to be that “a purchaser cannot be 
compelled to accept property subject to building restrictions imposed by 
covenants or in a deed ....” Since most building restrictions do decrease 
the value of the property such a conclusion follows in the great majority of 
cases, but it is submitted that the controlling test in each case is the effect the 
restriction had on the value of the land. Such was the conclusion reached by 
two early New York cases. See also2 Wisconsin Law Review 65,71. In Riggs 
v. Pursell, 66 N. Y. 193, a covenant to build at least seven feet from the street 
was not shown to injuriously affect the value of the property and it was held 
not to be an incumbrance so as to defeat a judicial sale. Whetmore v. Bruce, 
118 N. Y. 319, 23 N.E. 303; applying the same test for a private sale found 
that a covenant requiring twelve feet on the front of the lot to be left open as 
a court yard did injure the salability of the property and thus to be an 
incumbrance. But see Schneider v. Eckhoff, —— Wis. , 206 N.W. 838, 
to the effect that it cannot be “doubted but that such a restriction enhances 
the value of the property.” 

More recent cases raise the question of the effect of incorporating in the 
deed a building line which has already been fixed by a zoning law. Apparently ‘ 
there was such an ordinance in the principal case although the court does not 
make that fact clear. The court said that “a purchaser may also be justified 
in refusing to perform by the existence of a valid building or other restriction 
imposed by statute or ordinance,” citing 39 Cyc. 1500. Contrary to this is Berry 
on RESTRICTIONS ON THE UsEs OF REAL Property, p. 10, where it is said “a 
restriction against the use of premises for any unlawful purpose does not 
constitute an incumbrance.” Accord: 10 AMERICAN AND ENGLISH ENCYCLOPEDIA 
or Law, p. 370. In each case, Floyd v. Clark, 7 Abb. N. C. (N. Y.) 136, 
was cited as establishing the rule. There, there were restrictions against 
using the premises for a cemetery which was also prohibited by an ordinance 
and against erecting any building which would be a nuisance. In holding that 
the covenants did not constitute an incumbrance the court said, “no greater 
restriction is imposed in that case than such as the law imposes and subject 
to which all the property is held. No action can be maintained (on the 
covenants) unless the grantee creates a nusiance or unless he breaks the 
ordinance, so that the condition does not increase his liability.” This is never- 
theless open to the objection that he would be subjected to two suits, one 
criminal and one civil, and also that the covenant would remain if the 
ordinance were altered, as will appear later. 

In Bull v. Burton, 227 N. Y. 101, 124 N. E. 111, a restriction against 
erecting any but a brick building within forty feet of the street was held not 
to make the title of the grantor unmarketable since the grantor was restricted 
by an ordinance equally prohibitive. See also Lincoln Trust Co. v. Williams 
Building Corp., 229 N. Y. 313, 128 N.E. 209, for a similar conclusion as to 
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the effect of an ordinance creating a building line. 4 Kimball Co. v. Fox, 120 
Misc. Rep. 701, 200 N. Y. S. 267, affirmed in 204 N. Y. S. 891, 239 N. Y. 
554, 147 N.E. 192, limits the application of the Lincoln case to a situation in 
which the ordinance would probably not be altered, a consideration which 
would be most difficult to apply. The property in the Lincoln case was on 
Fifth Avenue in the center of Manhattan and “the court in the Lincoln case 
must have had in mind that the statutes would never be changed to allow 
the use of other materials in such place.” Of the land in the Kimball case, 
the court continued that “it would be contrary to fact to say it is too remote 
for practical consideration that a zoning resolution might be so changed as 
to take the property out of the business district and put it in the unrestricted 
district. If the ordinance were altered, the restriction would remain and thus 
constitute an incumbrance.” 

The only reason assigned in the above cases for saying that the restriction is 
not an incumbrance when it is already incorporated in an ordinance is that the 
vendee is deemed to have excepted it from the covenants since he had at 
least constructive notice of the ordinance. Lincoln Trust Co. v. Wiliams 
Building Corp., supra. If this reason is sound, it should likewise apply to 
restrictions incorporated in recorded deeds in the chain of title, for the 
grantee has at least constructive notice of such restrictions as is shown by 
Mueller v. Schier, —— Wis. ——, 205 N.W. 912, 915. The cases do not say 
that one impliedly excludes incumbrances recorded in the chain of title from 
the scope of covenants against incumbrances. That similarity was recognized 
in the Lncoln case while in the Supreme Court, 169 N. Y. S. 1045, but the 
question was not considered when the case was reversed on appeal. Even if 
it may be said that the grantee had knowledge of the incumbrance, the 
decided majority nevertheless says that such incumbrance is not excluded from 
the covenant. Note in 4 L. R. A. (N. S.) 309; Tiffany on Reat Property, 
2nd Ed., p. 1689-1690. This does not extend to easements affecting the 
physical condition at the time of its sale. Wis. Cent. R. R. v. Schog, 155 Wis. 
563, 145 N.W. 177. 

If it has been found that the lot line is an incumbrance and if the grantee 
has accepted the title, the question may arise as to who may enforce the 
covenant. It is held in the principal case that the restriction may be released 
only by the assent of all of the grantees of the platted lots for whose benefit 
such restriction was imposed. Where the covenant was entered into with the 
design of carrying out a general scheme for the improvement and develop- 
ment of the property, it is enforceable by any grantee against any other 
grantee having notice. Mueller v. Schier, supra. Whether the restriction is 
intended for the benefit of other grantees is largely a matter of the intention 
of the orginal grantor. Schneider v. Eckhoff, ——Wis.—— 206 N.W. 838. 
Nor does a grantee waive his right to object to a breach of a restriction 
adjacent to him if he has failed to object to a previous breach by a grantee 
in a remote part of the tract who took under the same restriction or if he 
has failed to object to a slight violation of a covenant adjacent to him. Ward 
et al v. Prospect Manor Corporation et al., —— Wis. ——, 206 N.W. 856. 

Myron STEVENS. 
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HicHways—“CENTER oF INTERSECTION.”—Weiberg v. Kellogg, — Wis. —, 
205 N.W. 896, limits the application of one of the rules of Day v. Pauly, 
186 Wis. 189, 202 N.W. 362, 3 Wisconstn Law Review 251, to produce a more 
desirable result than the language of the latter case would seem to indicate. 

The Walworth road, on which the plaintiff was traveling in the Weiberg 
case, divides into two forks a short distance before intersecting the Delavan 
road. By this interesection there is formed a triangular piece which has 
grown up to grass and “which is not used except on rare occasions by the 
public for purposes of travel.” The plaintiff, wishing to turn to the left onto 
the Delavan road, took the left fork and was struck by the defendant shortly 
after he had crossed the center of the Delevan road. In considering the 
defense of contributory negligence by reason of not passing to the right of 
the center of the highway intersection when turning to the left, as is required 
by Section 85.01 (3), the court held that the intersection meant was not that 
of the medial lines of the Walworth and Delevan roads, but rather that of 
the north fork and the Delevan road. 

The intersection in the Day case differed from that in the Weiberg case in 
that the whole intersection was concrete. It was there contended that because 
of the length of the plaintiff's car it would be very difficult to turn around 
the intersection, but the court said that “affords no excuse for his failure to 
comply with the statute.” This would seem to mean that the court will never 
consider the difficulty which one would have in complying with the law, but 
such a construction was qualified in the Weiberg case. There it was physically 
possible to go around the intersection of the medial lines of the two high- 
ways but such would be extremely difficult and could only be done by backing 
the machine. To cut across the grass at certain seasons of the year would be 
attended by great difficulty and sometimes would be absolutely dangerous. The 
conclusion is reached that where a literal construction of the statute leads to 
absurd results, it is a proper case for construction and the plaintiff will not be 
held to the letter of the law. 

The rule is then evolved, that where the whole intersection is maintained 
by the public authorities the plaintiff must obey the letter of the law even if 
difficult for him to do so; but where, by reason of lack of improvement, a 
portion of the highway may not be used with safety and to obey the statute 
literally would be very difficult, the driver is not held to the statute in its 
literal sense. Myron STEVENS. 





ATTRACTIVE NuIsANces.—The case of Baxter v. Park S. Dak. —, 
205 N.W. 75, presents a striking example of the inherent dangers connected 
with the much discussed and perhaps anomalous doctrine of attractive nuisances. 
It appeared in this case that defendant landowner had permitted a contractor 
to excavate for sand on his premises and as a result there was left a pit of about 
eight feet in depth. The walls of this pit were composed of sand and gravel 
and the evidence at the trial showed that on various occasions certain children 
of the neighborhood had come upon the premises for the purpose of playing 
in this excavation. It also appeared that defendant had notice of the fact 
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that children had been in the habit of coming on his premises to play and that 
he had warned them repeatedly of their danger and told them to get out. 
Two boys, one of them seven and the other ten years of age, on the occasion 
in questior. came upon the premises and in the course of their play dug small 
holes in the embankment, as a result of which there was a cave-in and both boys 
were killed. The Supreme Court was of the opinion that the doctrine of attrac- 
tive nuisances was clearly applicable and remanded the case with instructions to 
enter judgment in favor of the plaintiffs as administrators of the estate of the 
deceased children. A very able dissenting opinion was delivered by Judge 
Dillon. 

The doctrine of attractive nuisances was very well stated in the case of 
Mattson v. Minnesota, etc. R. Co., 95 Minn. 477, 104 N.W. 443, in the 
following terms: “One who maintains dangerous instrumentalities or appliances 
on his premises of a character likely to attract children in play, or permits 
dangerous conditions to remain thereon with the knowledge that children are 
in the habit of resorting thereto for amusement, is liable to a child non sut 
juris who is injured therefrom.” Most cases point to Lynch v. Nurdin (1 Q. B. 
24, decided in 1841) as the pioneer case pertaining to the doctrine of attrac- 
tive nuisance; but it was not until the Supreme Court of the United States 
decided the first turntable case in 1873, that any extended discussion arose 
upon the questions involved in the doctrine. In this decision (Stoux City etc. 
Ry. Co. v. Stout, 17 Wall. 657, 21 U. S. [L. Ed.] 745) a railroad company 
was held liable in an action by a child about six years of age, who had 
injured his foot while playing with a turntable belonging to the company, 
notwithstanding the contention that he was a trespasser, and that the company 
owed him no duty. Such holding was strictly followed in the subsequent 
cases of Ferguson v. C. & R. Ry. Co., 75 Ga. 637; U. P. Ry. Co. v. Dunden, 
37, Kan. I; K. C. Ry. Co. v. Fitzsimmons, 22 Kan. 686; Keffe v. Mil. & 
St. Paul Ry. Co., 21 Minn. 207; Koons v. St. L. & I. M. R. 65 Mo. 592; 
Evanisch v. G. C. & S. F. Ry. Co., 57 Tex. 123. The doctrine seems clearly to 
be an exception to the general rule that a property owner owes no duty to tres- 
passers except not wilfully or intentionally to inflict injury upon them. 

Although the doctrine is the dictate of a policy that is becoming very 
generally recognized, there are a respectable number of courts in which the 
doctrine has been repudiated on the ground that the railroad company is under 
no duty, as to a child who is a mere trespasser, to keep its turntable in a 
safe condition. Such courts seem to hold that it is the primary duty of the 
parents to look after the children and that this duty should not be shifted on to 
the railroad company. Daniels v. New York & N. E. R. Co., 154 Mass. 349, 
28 N.E. 283; Jamurri v. Saginaw City Co., 148 Mich. 27, 111 N.W. 884; 
Turess v. New York, S. & W. R. Co., 61 N. J. L. 320, 40 Atl. 614; Frost v. 
Eastern R. Co., 64 N. H. 220, 9 Atl. 790; Wheeling etc. R. Co. v. Harvey, 
77 Ohio St. 235, 83 N.E. 66. 

Even in those jurisdictions that have been most willing to accept the 
doctrine, there has been considerable divergence of opinion as to what con- 
stitutes the legal grounds for sustaining the liability in such cases. Some 











436 WISCONSIN LAW REVIEW 
courts have based their decision on the grounds of an intentional injury, but 
it would seem that a very apt criticism of such reasoning is stated by the 
Hon. Jeremiah Smith in an article found in 11 Harvarp Law Review 
349, where he says: “Failure to advert to probable consequences or even knowl- 
edge that certain consequences are probable, is not equivalent to intent or desir 
that such consequences shall follow .... it is not right to hold him (land- 
owner) liable on the ground of intention where no intent actually existed. 

A few courts hold that the child is not to be considered in the eyes of the 
law as a trespasser, and in this way they harmonize the turntable doctrine with 
the general rule as to trespassers. Lewis v. Cleveland, C. C. & St. L. R. Co. 
(Ind. App.) 84 N.E. 23; Houston & T. C. R. Co. v. Simpson, 60 Tex. 103. 

In some cases the maximum, “Sic utere tuo ut alienum non lacdas,”’ has been 
quoted and relied on as affording a basis for establishing a duty upon the rail- 
way company, and as per se justifying a recovery against it. Shawnee v. 
Check, 41 Okla. 227, 137 Pac. 724; Walker v. Potomac, etc. R. Co., 105 Va. 
226, 53 S.E. 113; Bottum v. Hanks, 84 Vt. 370, 79 Atl. 858; Conrad v. 
Baltimore, etc. R. Co., 64 W. Va. 176, 61 S.E. 44. 

Perhaps the majority of the courts that recognize the doctrine of the turn- 
table cases justify their decision on the grounds of implied invitation by the 
landowner. Northwestern Elevated R. Co. v. O’Malley. 107 Ill. 1; Chicago & 
E. R. Co. v. Fox, 38 Ind. App. 268; Keffe v. Mil. & St. Paul R. Co., 21 Minn. 
207; Dahl v. Valley Dredging Co., 125 Minn. 90, 145 N.W. 796; Doyle v. City 
of Chattanooga, 128 Tenn. 433. 

Whatever the correct theory may be, the doctrine may be considered as 
quite firmly established throughout the United States, but it has been stated 
that modern tendencies are toward a restriction, rather than an extension of 
the principle established. Mayfield Water, etc. Co. v. Webb, 129 Ky. 395, 
111 S.W. 712; Dahl v. Valley Dredging Co., 125 Minn. 90, 145 N.W. 796; 
Harris v. Cowles, 38 Wash. 331, 80 Pac. 537. 

Extent or Appiication.—After the decision in the first turntabie case it 
became a much mooted question as to whether the doctrine should be extended 
to cases of injury from instrumentalities other than turntables. As _ stated 
above, there were some courts that favored a restriction of the doctrine, while 
other courts were of opinion that it should be extended to every case in which 
the principles apply. 

Exptosives.—In Mattson v. Minnesota & N. W. R. Co., 95 Minn. 477, 104 
N.W. 443, the landowner was held liable on the basis of the turntable cases 
for injuries to plaintiff’s children caused by the explosion of a stick of dynamite 
which the children found on the premises of the defendant together with 
other dynamite. The court said, “There is nothing so attractive to young 
boys as articles of an explosive nature, and the greater the volume of sound 
that may be produced therefrom, the greater the attraction. As compared 
with an ordinary turntable, dynamite is vastly more attractive, and far more 
dangerous.” To same effect see Powers v. Harlow, 53 Mich. 515, 19 N.W. 
257; Travell v. Bannerman, 71 App. Div. 439, 75 N. Y. S. 866; Nelson v. 
McLellan, 31 Wash. 208, 71 Pac. 747. 
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Cars AND OTHER VEHICLES.—It is quite generally held that standing rail- 
road cars are not dangerous within the meaning of the turntable doctrine. 
Gay v. Essex Electric St. R. Co., 159 Mass. 238, 34 N.E. 186; Kaumeier v. 
City Electric Co., 116 Mich. 306, 74 N.W. 481; Louisville etc. R. Co. v. Ray, 
124 Tenn. 16, 134 S.W. 858. In Underwood v. Western & A. R. Co., 105 Ga. 
50, 31 S.E. 123, the court held that the Railway Company was not liable 
in action brought by a boy, who was ten years of age and had been injured 
while attempting to get upon the ladder of a moving freight car. It seems 
that there is a general agreement among the authorities that there is no 
liability in such cases. Catlett v. St. Louis etc. Ry. Co., 57 Ark. 465, 21 S.W. 
1062; Wilson v. Atchison etc. Ry. Co., 66 Kan. 183, 71 Pac. 282; Steele v. 
Pittsburgh etc. Ry. Co., 4 Ohio S. & C. P. Dec. 350. 

DANGEROUS MACHINERY AND APPLIANCES.—As to this type of instrumental- 
ity it is generally held that liability is to be determined with a view to the 
character of the appliance and the capacity of the injured child to appreciate 
the peril therefrom. The doctrine of the turntable cases was held by the court 
to be applicable in the following cases: Coppner v. Pa. Co., 12 Ill. App. 600, 
(a river drawbridge) ; Jensen v. Wethereil, 79 Ill. App. 33, (where defendant 
operated an unguarded planing mill, situated in an open lot); Whirley v. 
Whiteman, I Head. 610, (machine with unprotected revolving cog-wheels, 
located in an open space); Gunderson v. Northwestern Elevator Co., 47 
Minn. 161, 49 N.W. 694, (where servant started dangerous machinery and 
then left the premises without leaving anyone in charge except boys of tender 
years who were in the habit of going there to ride). 

LuMBerR, BuILpING MATERIAL, ETC.—It is generally held that no liability is 
imposed by reason of injuries from articles or materials placed in the form 
of a pile—as, for example, stones (Witte v. Stifel, 126 Mo. 295, 28 S.W. 89; 
Kane v. Erie R. Co., 96 N. Y. S. 810, 110 App. Div. 7) ; railroad ties (Kramer 
v. Southern R. Co., 127 N. C. 328, 37 S.E. 468; Missouri, I. & T. R. Co. v. 
Edwards, 90 Tex. 65, 36 S.W. 430); steel girders (Friedman v. Snare, etc. 
Co., 71 N. J. L. 605, 61 Atl. 401) or lumber (Lynch v. Knopp, 118 La. 611, 43 
So. 252; Kelly v. Benas, 217 Mo. 1, 116 S.W. 557; Middleton v. Reutler, 126 
N. Y. S. 315, 141 App. Div. 517; Powers v. Owego Bridge Co., 89 N. Y. S. 
1030, 97 App. Div. 477.) 

Dancerous Piaces.—(a) Ponds and Reservoirs——There has been some 
conflict of opinion as to whether the doctrine of the turntable cases should be 
extended to cases of accidents happening to children while at play around 
ponds and reservoirs. A few cases have held that there is a liability imposed 
upon the landowner to protect children from such dangers. Pekin v. McMahon, 
154 Ill. 141, 39 N.E. 484; Price v. Atchison Water Co., 58 Kan. 551, 50 Pac. 
450; Franks v. Southern Cotton Oil Co., 78 S. C. 10, 58 S.E. 960. The great 
weight of authority though seems to be that ponds and lakes embody perils 
that are supposed to be obvious to children of the tenderest years and that 
no liability attaches to the landowner by reason of accidents resulting there- 
from, to children who have come upon the land to play. In Klix v. Nieman, 
68 Wis. 271, 32 N.W. 223, the defendant was owner of a vacant lot upon 








































ee eee 


— 
Te 


ee ee es 





438 WISCONSIN LAW REVIEW 
which was situated a pond. The plaintiff's son while playing around this pond 
fell in and was drowned. Here the court said, “Unless we hold that the de- 
fendant was under a legal obligation to fence this pond for the protection of 
the children reaching and playing upon it, there can be no recovery ..... We 
do not think the law imposed the duty upon the defendant of building a fence 
or guard to prevent children from reaching the pond; therefore he is not liable 
for the death of the child.” The Wisconsin court later followed this decision 
in the case of Emond v. Kimberly Clark Co., 159 Wis. 83, 149 N.W. 760, 
and said, “To require all natural or artificial streams or ponds so located as 
to endanger the safety of children to be fenced or guarded would in the 
ordinary settled community practically include all streams and ponds—be they 
public parks or upon private soil—for children are self constituted licensees if 
not trespassers everywhere. Heretofore it has been the judgment of this 
court that, in the absence of special danger or peculiar circumstances, there 
is no breach of duty to the public in leaving unfenced a pond of water located 
on private property.” To same effect see Peters v. Bowman, 115 Cal. 349, 47 
Pac. 113; Stendal v. Boyd, 73 Minn. 53, 75 N.W. 735; Kohler v. W. J. Jennison 
Co., 128 Minn. 133, 150 N.W. 235; Thompsen v. Ill. Central R. Co., 105 Miss. 
636, 63 So. 185; Smith v. Jacob Dold Packing Co., 82 Mo. App. 9; Overholt 
v. Vieths, 93 Mo. 422, 6 S.W. 74. In case of a pond situated partly on 
highway and partly on private lands, see Matson v. Dane County, 177 Wis. 
649. 

(b) Excavations —Under this head would fall those decisions which deal 
with facts such as those presented in the principal case. Applying the same 
reasoning that most courts use in holding that ordinarily the doctrine of the 
turntable cases is not applicable in cases of ponds on private premises, it 
would seem that likewise you should hold that the doctrine is not applicable 
in cases of excavations. Like waters, pits and excavations might be said to 
be of such a nature as to enable everyone, even young children, to appreciate 
the danger. The case of Talty v. The City of Atlantic, 92 Iowa 135, was one 
in which the facts were very similar to those of the principal case. In that 
case also, the children dug into the banks of the excavation, as a result of 
which, the bank caved in and they were killed. The court held that the 
landowner was not liable, although it must be admitted that the court were of 
opinion that there might possibly be a liability established in such a case if 
sufficient negligence could be imputed to defendant. The court said, “The 
rule applicable to the city in determining whether its officers were negligent 
is, was the situation of the sandpit in such close proximity to the street, the 
condition of the pit as to its extent and all the surroundings, such as to 
require the authorities of the city, in the exercise of reasonable judgment, 
to anticipate that children might be allured to the pit from the street, and 
with shovels and spades excavate holes in the bank to such an extent as to 
endanger their lives.” 

In Francis Lomax v. George Reisch, 164 Ill. App. 54, the court said, 
“Shallow excavations on premises do not come within the purview either of 
the attractive nusiance on turntable cases . . . . There was nothing about 
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the cellar that rendered it necessarily dangerous or likely to cause injury .... 
The fact that the land was attractive to the children as a play-ground, did not 
impose a duty upon the owner to guard the open cellar because of the mere 
posibility of accident.” In the case of Leon Ratte v. William Dawson, 50 
Minn. 450, excavations had been made on defendant’s premises for the purpose 
of securing sand. In holding that the defendant was not liable for the death 
of a child playing on the premises the court said, “The parties were clearly 
trespassers. They were not on the premises by defendants’ invitation, or for 
any lawful purpose. He owed them no duty to fence or guard his premises 
to prevent them from entering and exposing themselves to danger... . . It 
is sufficient to base the decision in the case upon the absence of negligence 
on the part of the defendant.” It is to be remembered that Minnesota recognizes 
the doctrine of the turntable cases. Dahl v. Valley Dredging Co., 125 Minn. 
90. 

In view of the decisions in these latter cases it would seem that whether 
or not the doctrine of the turntable cases should have been applied in the 
principal case is certainly questionable. Upon an examination of the cases 
it will be found that the doctrine has been most freely applied in the cases 
of public utility companies, while there has been a general tendency to restrict 
the doctrine as much as possible where the defendant is a private property 
owner. It seems that the principal case goes the extreme limit in placing 
such a responsibility on the property owner to guard against the caprices of 
other peoples’ children. The turntable cases have a proper place in the body 
of our law, but the courts should not lose sight of the real evil for which 
such doctrine was brought forth as a remedy. Under such a holding one 
might say that a property owner would not be secure even though he had 
exhausted all reasonable means to provide for the safety of trespassing 
children, and that in substance an absolute responsibility is placed upon him. 

CHARLTON H. JAMEs. 


NEGLIGENCE—ATTRACTIVE NuSIANCE—Duty oF CarE Toward CHILDREN.— 
In Erickson vy. Minneapolis, St. P. & S. S. M. R. Co., —— Minn. ——, 205 
N.W. 889, defendants were operating a well-drilling outfit upon a public street. 
The power was furnished by a gasoline engine, and transmitted by an ordinary 
drive belt. Plaintiff, an eleven-year-old child, without the knowledge of de- 
fendant, was playing about the machinery in the presence of the obvious 
danger of being caught in the machinery. Defendant did nothing to warn him 
of such danger. The child came into contact with the drive belt and was 
injured. Held, that the complaint did not state a cause of action under the 
theory of the turntable cases; but did state facts sufficient to constitute a 
cause of action upon the theory of ordinary negligence, in that under all the 
circumstances the facts stated imposed a duty upon defendant to have warned 
the child of the danger. 

The court distinguished the case from the cases falling within the attractive 
nuisance doctrine in that in the present case, the instrumentality was not of 
such a character as to amount to an invitation; the danger involved was 
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patent, not latent; and the characteristics of the agency and its general com- 
mon use render it impractical to fence or guard it by enclosure. However, 
because the child was in the highway, where he had a right to be, defendant 
was held to owe a duty to warn plaintiff of the danger which the child could 
not realize. 

The doctrine of the “turntable cases”, beginning perhaps with Lynch v. 
Nurdin, (1841) 1 Q. B. 29, and adopted by the Supreme Court of the United 
States in R. R. Co. v. Stout, 17 Wall. 657 21 L. Ed. 745, has been adopted 
by the courts of Minnesota and many other jurisdictions. Keffe v. Mil. & 
St. Paul Ry. Co. 21 Minn. 207, 18 Am. Rep. 393. 

In Baxter v. Park, —— S. D. ——, 205 N.W. 75, it was held to include 
the case of an excavation wall around a sand-pit which caved in on children 
playing within. It seems, however, that there has been a tendency in other 
courts to limit its application to cases of dangerous machinery. In the case 
of United Z. & C. Co. v. Britt, 258 U. S. 66 L. Ed. 615, 36 A. L. R. 28, 42 
S. Ct. Rep 299, recovery was denied where children of eight and eleven 
were poisoned on entering a pool containing sulphuric acid and zinc sulphate 
located on defendant’s premises, a short distance from the highway 

In Kelley v. Southern Wis. R. Co.,152 Wis. 328, 44 L.R. A. (N.S.) 487, 140 
N.W. 60, it was said that while the Wisconsin supreme court had not taken a 
decided stand on the question, it is probable that, should occasion arise, the 
court would assert the owner’s duty of ordinary care to trespassing children 
and defend it as sound doctrine demanded by precedent, principle, and 
humanity. But in Zartner v. George, 156 Wis. 131, 145 N.W. 971, a mortar 
box filled with lime and water was held not to be such an attraction, and in 
Edmond v. Kimberly-Clark Co., 159 Wis. 83, 149 N.W. 760, recovery was denied 
wen a child of four was drowned in an artificial pool left unfenced and open by 
defendant. Other cases where recovery was denied are Bonniwell v. M. L. H. 
& T. Co., 174 Wis. 1, 182 N.W. 468; Routt v. Look, 180 Wis. 1, 191 N.W. 
557; Lewko v. Krause Milling Co., 179 Wis. 83, 190 N.W. 924. However, in 
Herrem vy. Konz, 165 Wis. 574, 162 N.W. 654, plaintiff, a child of nine, was 
allowed to recover for injuries sustained by coming into contact with a 
rapidly revolving shaft under defendant’s mill, where children were accus- 
tomed to play. 

The courts have been much more inclined to impose liability for dangerous at- 
tractions in a public highway than where such attractions were on private 
premises where the child had no right to go. Indianapolis v. Emmelman, 108 
Ind. 530, 9 N.E. 155; Znidersich v. Minnesota Utilities Co., 155 Minn. 293, 
193 N.W. 449. In Harris v. Eastern Wis. R. & L. Co., 152 Wis. 627, 45 
L. R.A. (N.S.) 1058, 140 N.W. 288, it was said “it is settled in this jurisdiction 
that one who maintains in the public street an unguarded object or condition 
likely to attract children to meddle or play therewith, with the probable result 
of causing injuries to themselves or others lawfully in the street, is guilty of 
actionable negligence, providing such person knows or is chargeable with 
knowledge of the object of condition and the consequent probability of such 
meddling and resulting injuries.” See also Kressine v. Janesville Traction Co., 
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175 Wis. 192, 184 N.W. 777, citing Busse v. Rogers, 120 Wis. 443, 64 L. R. A. 
183, 98 N.W. 219; Webster v. Luick Ice Cream Co., 156 Wis. 576, 146 N.W. 
815. Also Ptak v. Kuetemeyer, 177 Wis. 262, 187 N.W. 1000, where the 
court said, “The place in question being a public street where children are 
accustomed to be and have a right to play, the case does not fall under the rule 
of Zartner v. George, supra, or Edmond v. Kimberly-Clark Co., supra, where 
the locus in quo was on private property, but under the rule of Secard v. 
Rhinelander Ltg. Co., 147 Wis. 614, 133 N.W. 45, and Kelley v. Southern 
Wis. Ry., supra.” 

In Kelley v. Southern Wis. Ry., supra, defendant was engaged in the street 
in stringing electric feed wires by means of a rope run through a pulley and 
attached to a team of horses. Plaintiff, an infant of six, was playing nearby 
and taking hold of the rope, was drawn into the pulley and injured. Defendant 
was held liable. 

In Ashbach v. Telephone Co., 165 Iowa 473, 146 N.W. 441, a judgment for 
the plaintiff was affirmed on facts like those of the Kelley case, supra, and 
the Wisconsin case cited and quoted from with approval. The court further 
said, “The case is much stronger than the ‘turntable cases’, which we have 
followed and approved in this state.” 

“But”, says a note in 36 A. L. R. 149, “in other cases the validity of such 
on similar facts, recovery was denied, the court holding the case to be dis- 
tinguishable from the turntable cases and that no breach of duty has been 
shown under the ordinary negligence theory. 

Thus it is evident that an attempt has been made to draw a distinction be- 
tween cases where the dangerous attraction was in the highway, and dangerous 
attractions on private property, on the ground that the child has a lawful 
right to be in the highway. In fact, the courts of some of the states which 
reject the attractive nuisance doctrine in cases of injuries on private property 
apply it in cases of injuries from objects upon or in immediate proximity to 
a highway. O’Leary v. Michigan St. Tel. Co., 146 Mich. 243, 109 N.W. 434; 
Walsh vy. Fitchburg R. R., 145 N. Y. 301, 39 N.E. 1068, in which case 
the court distinctly disagrees with R. R. Co. v. Stout, supra, and distinguishes 
Lynch v. Nurdin, supra. Also in Robertson v. Rockland L. & P. Co. 187 
App. Div. 720, 176 N. Y. S. 281; Lane v. Atlantic Works, 111 Mass. 136. 

“But”, says a note in 36 A. L. R. 148, “in other cases the validity of such 
a distinction has been denied; and technically, a child who meddles with an 
object in the highway is as much a trespasser as if it were on private grounds. 
The true reason for holding the person responsible for dangerous and at- 
tractive conditions in the highway liable for injuries to children, is that while 
the presence of children on private property cannot always be reasonably 
anticipated, their presence upon a public street is invariably to be expected, 
so that it is incumbent to take precautions for their safety.” 

But in Lewko v. Krause Milling Co., supra, where a child of four and one- 
half years was scalded by falling into a steampit on defendant’s premises, 
Vinje, C. J., said, “When this court has held a defendant liable for a danger- 
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ous condition of premises as to licensees and trespassers, it has been in cases 
like Kelley v. Southern Wis. Ry., supra or Ptak v. Kuetemeyer, supra, where 
the dangers were in public streets where children had a right to be; or in 
cases where the danger constituted a hidden death trap as did the electric wires 
in Meyer v. Menominee, etc. 151 Wis. 279, 138 N.W. 1008; or an obscured 
pitfall in a licensed pathway as in Brinilson v. C. & N. W. Ry., 144 Wis. 614, 
129 N.W. 664.” Crownhart, J. dissenting. It is difficult, however, to distin- 
guish the case from that of Herrem v. Kons, supra, where recovery was 
allowed. 

Thus the distinction as to the location of the instrumentality seems to have 
been more commonly made than that as to its nature, as in the principal case, 
with the exception, perhaps, of general statements as in Ashbach v. Tel. Co., 
supra, that “the case is much stronger that the turntable cases ;” and we wonder 
what the result would be had the drilling outfit been located on defendant’s 
private property. 

R. Worth VAUGHAN. 


Promoters LIABILITY FOR SECRET ProFITs MADE IN THE SALE OF PROPERTY 
TO THE CoRPORATION.—In Henderson v. the Plymouth Oil Co., Del. . 
131 A. 165, certain stockholders brought a representative suit to recover 
alleged profits made by the promoters. The court denied them any relief, and 
the opinion contains a number of interesting applications of well known rules 
of law to the peculiar facts of the case. The circumstances were as follows: 
A group of men, called the Stearns group, purchased a three-fourths interest 
in certain oil leases and permits of parties known as the Pickrell group. The 
sale was to be consummated through the instrumentality of a corporation to 
be organized with a capitalization of four million dollars, and three-fourths 
of its stock was to be transferred to the Stearns group in exchange for the 
leases and permits, and one-fourth was to go to the Pickrell group in con- 
sideration of the sale of their leases to the Stearns group. In addition, the 
Stearns group obligated themseives to the Pickrell group to the extent of 
four hundred and fifty thousand dollars. Four days after this corporation 
was organized the Stearns group, in pursuance of their plans, organized the 
defendant Plymouth Oil Co. and transferred to it the stock of the first 
corporation which they owned, and received in exchange all of the stock in 
the Plymouth Co., turning back into the treasury the one hundred and fifty 
thousand shares of preferred stock, which was subsequently sold to the com- 
plaining stockholders, and keeping practically all of the one million fifty 
thousand shares of common stock. In short, they sold stock worth three 
million dollars par value for stock worth six million dollars par value. The 
court, however, treats the transaction as though the Stearns group had sold 
to the Plymouth Co. their interest and rights in the leases. That is, the 
court deals with the case as though they, the Stearns interests, had transferred 
to the Plymouth Co. property which cost them about four hundred and fifty 
thousand dollars and received for it stock, the par value of which was six mil- 
lion dollars. The complainants, claiming that they were told that the Stearns 
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group received only three hundred and fifty thousand shares of common stock, 
sued to enjoin the issuance to the Stearns group of nine hundred shares, which 
was the difference between what they understood what the promoters were 
to get and the number of shares they actually did receive. Although the 
court decided against the plaintiffs on a number of points, this note will be 
confined to one, namely, whether the owner of property may organize a 
corporation and sell his property to it without being compelled to account for 
the profit he has made. It is a generally accepted view that the owner of 
property may cause a corporation to be formed for the purpose of pur- 
chasing property, and may sell it at any price which the corporation, when 
organized, can be induced to pay, regardless of the profits which may be 
realized on the transaction, provided, of course, that no fraudulent representa- 
tions are made by the promoter. Note, Am. St. Rep. 166. Forrest Land Co. 
v. Bjorkquist, 110 Wis. 547; 86 N.W. 183. Cold Storage Co. v. Dexter, 99 
Wis. 214; 40 L. R. A. 837; 74 N.W. 976. Densmore Oil Co. v. Densmore, 
64 Pa. 43. Erlanger v. New Sombrero Phosphate Co., 3 App. Cs. 1218; 
48 L. J. Ch. 73; 39 L. T. N. 269 Highway Advertising Co. v. Ellis, 7 Ont. 
L. R. 504. In Re Lady Forrest Gold Mine, (1901) 1 Ch. 582. 

As was said in a leading Pennsylvania Case, “... Any man, or any number 
of men who are the owners of property, real or personal, may form a 
partnership or association with others and may sell that property to the 
association at any price that may be agreed upon, no matter what it may 
have originally cost, provided that there is no fradulent misrepresentation 
made by the vendor to his associates. They are not bound to disclose the 
profits which they may realize by the transaction. They were in no sense agents 
or trustees in the original purchase, and it follows that there is no confidential 
relation between the parties which affects them with any trust.” Densmore 
Oil Co. v. Densmore, supra. It will be noted that this is a qualified doctrine 
and is dependent upon the fact that the promoter who sells his own property 
to the corporation was not a fiduciary to the corporation at the time he ac- 
quired the property. Erlanger v. New Sombrero Phosphate Co., supra. 
Highway Advertising Co. v. Ellis, supra. In re Lady Forrest Gold Mine, 
supra. Lomita Land Co. v. Robinson, 154 Cal. 36; 18 L. R. A. (N. S.) 
1106; 97 Pac. 10. McElhenny’s Appeal, 61 Pa. 188. Bigelow v. Old Dominion 
Copper Mining Co., 74 N. J. Eq. 457; 71 Atl. 153. California-Caleveras 
Mining Co. v. Wall, 170 Cal. 285; 149 Pac. 595. The distinction is clearly 
pointed out in Densmore Oil Co. v. Densmore, supra, at page 47. It is sub- 
mitted that the facts in the instant case bring it within the qualification just 
stated, and that in effect the Stearns group were promoters of the Plymouth 
Oil Co. at the time they entered into the contract for the purchase of the 
leases and permits. While it is true they were owners of the property when 
they incorporated the defendant company yet, since they were planning the ° 
organization of the Plymouth Co., under the principles ‘announced in the case 
of Pittsburgh Mining Co. v. Spooner, 74 Wis. 307; 42 N.W. 259, they were 
promoters when they negotiated with the Pickrell group and were, therefore, 
liable to account for all secret profits made by them. The rule exempting a 
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promoter from liability to account applies only when he does not contemplate 
the organization of a corporation at the time he purchases the property. Mil- 
waukee Cold Storage Co. v. Dexter, supra. But if he acquires the property, 
intending at the time to organize a corporation to which he may sell the 
property, then, being a fiduciary to that corporation, he must account for all 
secret profits. Fountain Spring Park Co. v. Roberts, 92 Wis. 345. First Ave. 
Land Co. v. Hildebrand, 103 Wis. 530; 79 N.W. 753. Hebgin v. Koeffler, 97 
Wis. 313; 72 N.W. 745. Limited Investment Co. v. Glendale Investment Co., 
99 Wis. 54; 74 N.W. 633. The rule governing this case is succinctly stated 
by Justice Marchall in Pietesch v. Milbrath, 123 Wis. 647; 107 Am. St. Rep. 
1017; 68 L. R. A. 945; 102 N.W. 342. 

“If one or more persons acquire property, intending to promote the or- 
ganization of a corporation to purchase it from them at a profit to themselves, 
and effect such purpose, limiting the membership to interested parties until the 
transaction is completed between them and the corporation, intending there- 
after to cause the balance of the stock to be sold to outsiders, they being 
kept in ignorance of the true nature of such transaction, they are guilty of 
actionable fraud upon the corporation, and responsible to it for the gains 
made.” 

See Crowe v. Malbra Land Co., 135 N. Y. S. 454; 76 Misc. R. 676. 

L. F. Lams. 

Majority STOCKHOLDER OF A CORPORATION AS ITs EmMpLovE UNpER Work- 
MEN’S CoMPENSATION Acts.—In a novel case recently decided by the Wis- 
consin Supreme court, it is held that one who owned most of the stock in a 
corporation was not an employee of the corporation, within the meaning of the 
workmen’s Compensation Act, although such person “devoted practically all of 
her time to the carrying on of the business of the corporation, in the doing 
of work which might have been done by employees.” Leigh Aitchison, Inc., 
v. Industrial Commission, et al. Wis. ——, 205 N.W. 806. 

Mrs. Aitchison brought this proceeding under the Workmen’s Compensation 
Act against Leigh Aitchison, Inc., and an insurance carrier for injuries sus- 
tained in the performance of her duties. She owned practically all the stock 
of the small corporation which bore her name, had been its president since its 
incorporation in 1918, was the manager of the business, determined its policy, 
did its buying, hired and discharged the employees and had full control of the 
business. At the time of incorporation, her salery was fixed by the board of 
directors at $3600, which sum she had formerly earned while in the employ of 
another shop. 

The court, in its opinion, carefully points out that its judgment is based on 
the “undisputed fact” that Mrs. Aitchison “did not sustain the relation of 
employee to anyone.” 

It is difficult to see how the court can adopt this position, and still pretend 
to recognize the corporation as a distinct entity, which it expressly professes 
to do, and to which doctrine it has been committed since the leading case of 
Botton v. Hoffman (1884) 61 Wis. 20; 20 N.W. 667. 

The Wisconsin Workmen’s Compensation Act, Sec. 102.04, subsec. 2 (Stats. 
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of 1925) provides :—“Every person, firm, or private corporation .... who has 
any person in service under any contract of hire, express or implied, oral or 
written, may be an employer.” And in Sec. 102.07, it is provided that “The 
term ‘employe’ as used in secs. 102.01 to 102.34 inclusive, shall be construed to 
mean ;—(4) “Every person in the service of another, under any contract of 
hire, express or implied, oral or written.” 

Under these general terms of the statute Mrs. Aitchison would be an 
employee of the corporation if she were “in its service.” 

Precisely what it meant by the word “service” in the statute is not clear; 
but the courts seem to have fallen back upon the old rules of master and 
servant to help them out of this uncertainty. “The term ‘employe’ is declared 
to be synonymous with servant, and includes all natural persons who perform 
services for another for a valuable consideration.” Eagleson v. Harry G. 
Preston Co., (1919) 265 Pa. 397, 109 Atl. 154. See also Bradbury’s Work- 
MEN’S CoMPENSATION, 3d Ed. p. 173. 

The court in the instant case adinits the existence of the corporate entity, 
but maintains that Mrs. Aitchison was not the employee of the corporation 
because, while theoretically subject to its control, practically, she was her own 
master. “Mrs. Aitchison was subject to no one; she could do as she pleased.” 
How then, is the existence of the relationship of employer and employee in a 
given case to be tested? The Wisconsin court says that “the relationship of a 
person to a corporation is not determined by the nature of the services per- 
formed, but by the incidents of the relationship as they actually exist.” The 
court concedes that “the mere fact that one is a stockholder, officer, or 
director of a corporation does not preclude his being at the same time an 
employee.” But the court grants that the majority stockholder of a corpora- 
tion might be its employee if the incidents of the relationship of employer and 
employee, or of master and servant, are actually found to exist. 

But what are these incidents of the relationship between employer and 
employee, of which the court speaks, but fails to specify ? The truth is, 
there are no infallible tests of this relation, which will always be found to 
exist. The court, on this point, cites Wood’s LAw or MASTER AND SERVANT, 
where it is stated; (Sec. 317)—“The real test by which to determine whether 
a person is acting as a servant of another is to ascertain whether, at the time 
when the injury was inflicted, he was subject to such person’s orders and 
control, and was liable to be discharged by him for disobedience of orders or 
misconduct.” 

This definition is too narrow to fit all the cases. Such power to dismiss 
is not an infallible criterion of the relation between master and servant, or 
employer and employee. This is pointed out in Macdowell’s LAw or MAsTER 
AND SERVANT, a more recent work than Wood’s, as follows ;—“Some common 
tests of this relationship are not conclusive. Two persons are not always 
respectively master and servant, because the one can discharge the other. The 
hand which pays wages is not necessarily the master’s. A person may be 
entitled to exercise control over others who work, and yet they may not be 
his servants, but the servants of a contractor. A may be bound to give service 
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exclusively to B, and yet he may not be for all purposes B’s servant. The 
person who appoints or engages a servant is not necessarily the master; he 
may be only the agent of the master.” p. 13. And again the same author 
says ;—‘Courts have, as a rule, abstained from defining the relation of master 
and servant. They have been content to deal with each case as it arose..... 
No definition which would include all of its significations in statutes, in 
questions as to common employment, in settlement cases, in actions for 
seduction or for enticing away, and in wills, is possible. The word has not 
been employed in the same sense at different periods of history.” p. 10, supra. 

It is thus seen that “the incidents of the relationship” between employer and 
employee, or between master and servant, upon which the court seems to 
base its decision, and which it seems to regard as fixed, are not fixed, but 
shifting. This is especially true in the class of cases we are here considering, 
for a party who owns, let us say, 30 per cent of the stock in a corporation 
may be hired, like any other employee, to do certain work. At this time 
all the “incidents of the relationship” of employer and employee exist. He 
can be discharged by the corporation, his duties prescribed, his salary con- 
trolled, etc. But if this employee gradually buys up stock in the corporation, 
till he becomes the owner of 97 per cent of the corporate shares, the incidents 
or criteria of the relationship betwen employer and employee which the court 
sets up as the determining factor, namely: (a) the power to appoint; (b) 
the power to discharge; (c) the ability to dictate wages, duties, or hours of 
work, or method of doing the work, gradually disappear—or rather, the 
power of the employer corporation to express itself in these respects is 
stifled. But there is a great difference between a mute corporation, and no 
corporation at all. Can it be said that upon gradually increasing his stock- 
holding in a corporation an employee undergoes a chameleon-like metamor- 
phosis from employee to something else? And that the corporation ceases 
to be an employer because it has lost its power to discharge the employee, to 
direct her, to prescribe her duties, regulate her wages, or fix her hours of 
employment? If-this is so, what measure of stock-control will work this 
metamorphosis? The court does not undertake to solve this difficulty. 

To say, therefore, as the court does, that the relationship of employer to 
employee is to be determined “by the incidents of the relation as they actually 
exist” is to make it depend, in the last analysis, upon the amount of stock 
control the alleged employee possesses. This is what the court expressly says 
it does not do. 

The true criterion, by which most of the courts have tested the relation 
between an active stockholder, or officer, and the corporation, is flung over- 
board by the Wisconsin court when it says, “While it is true she (Mrs. 
Aitchison) devoted all of her time to the carrying on of the business of the 
corporation, in the doing of work which might have been done by employees, 
that is not controlling. The relationship of a person to a corporation is not 
determined by the nature of the services performed—” 

This, it is submitted, is contrary to the spirit and holdings of the cases on 
the subject, collected in 15 A.L.R. 1288, and 25 A.L.R. 376. ’ 
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It was held in Berman v. Reliance Metal Spinning & Stamping Co. (1919) 
187 App. Div. 816, 175 N. Y. Supp. 838, that recovery could be had under 
the Workmen’s Compensation Act for injury by one “employed as manager” 
of a stamping company, although he was owner of a considerable number of 
shares, and received a salary of $5,000 per year. It was shown also that he 
was treasurer of the company, but that his duties as treasurer were unim- 
portant. The court said, “It is not the fact that a man is a stockholder and 
officer of the corporation that determines; it is the character of his em- 
ployment. If the claimant has been employed as treasurer of the corporation, 
at a fixed salary as such treasurer, and he was employed for that purpose and 
such duties as should be incident to such employment, he would not be entitled 
to compensation if he went out into the factory and undertook other em- 
ployment, because he would not be employed for that purpose; would not be 
within the contemplation of the insurance. But this man was included in the 
insurance as superintendent and manager of the plant, and while engaged in 
his regular employment he was within the letter and the spirit of the act.” See 
also Angus v. White Gulch Mining Co., 3 Cal. Ind. Acc. Com. 87. 

In Skoutchi v. Chic Cloak and Suit Co., 230 N. Y. 296, 130 N.E. 299, (1919) 
it was held that one who was the president and treasurer of a small corporation 
engaging in the clothing business, who held 10 out of its 120 shares of stock, 
and who was employed as its general manager, and was engaged in packing, 
shipping, selling, and delivering goods, could recover under the Workmen’s 
Compensation Act as an employee. 

The court in that case said, “A corporation is a complete entity, separate 
and distinguishable from its stockholders and officers, and if it sees fit to 
have one of the latter serve it in the capacity of an ordinary employee, we see 
nothing to prevent it from so doing.” 

The court distinguishes the case before it from the case of Bowne v. 
S. W. Bowne Co., 221 N. Y. 28, 116 N.E. 364 (1917). In the Aitchison case, 
Justice Rosenberry cites the Bowne case to the effect that the legal entity of 
the corporation ought to be disregarded in cases where the claimant is the 
majority stockholder and an officer, and claims compensation as an employee 
of the corporation. 

But the Skoutchi case, decided after the Bowne case, recognizes the ability 
of a stockholder in a corporation, while its officer, to be at the same time an 
employee in another capacity. 

In In Re Raynes (1917) 66 Ind. App. 321, 118 N.E. 387, an oft-cited case, 
the court said: “It appears to us as sound that compensation under 
Workmen’s Compensation Acts cannot be denied one simply because one 
happens to be the president or other executive or managing officer of the 
corporation that employs him, and that that fact alone is not sufficient to 
climinate hoim from among those regarded as employees within the meaning 
of such acts. If the corporation is great and powerful with exhaustive 
financial resources; if the official is a large stockholder, and his time is 
occupied in the discharge of the usual duties of his office, and his salary 
is fixed because of the discharge of such duties, it would seem apparent that 
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he could not be regarded as an employee under such an act. But in another 
corporation of humbler proportions such an official might serve in a dual 
capacity ; that is, as an officer and also as a workman. It is not unreasonable 
to conceive of a case where the discharge of the official duties would con- 
stitute but a small portion of the services rendered by him to the corporation. 
Such an officer might be hired in fact to perform manual labor in connection 
with other employees, and his time in the main be occupied in performing 
such service, and regular wages paid him accordingly. Such an official, in 
his capacity as a workman, might measure up in all respects to the conception 
of an employee within the meaning of the act as we have hereinbefore developed 
it, and in such capacity we believe that he should be regarded as an employee 
within the meaning of Compensation Acts.” 

These cases, and especially the last, show that the relation of a person to 
the corporation is determined by the nature of the services performed, con- 
trary to the holding of the court in the instant case. 

The facts of the instant case bring it within the meaning and scope of the 
cases above cited. Mrs. Aitchison was appointed by the board of directors 
of the corporation to be manager of the business, to do its buying, hiring and 
discharging of employees, et cetera. It is clear from the facts of the case that 
her duties as president were negligible, but as the court says, “she devoted 
practically all of her time to the carrying on of the business of the corpora- 
tion, in the doing of work which might have been done by employees.” Her 
salary, at first $3600 per year, was paid to her, not for her services as 
president, but for her services as buyer, manager, and, in general, for the 
doing of the work, “which might have been done by employees.” This is 
clearly indicated by the fact that she earned $3600 per year while working 
for a former employer, where she had no official duties as officer of a 
corporation. Her duties were such as exposed her to the risks and dangers 
of employees of the concern, and for that reason, would seem to bring her 
within the meaning and intent of the Workmen’s Compensation Act. 

Where the court professes to recognize the legal entity of the corporation 
in this case, actually it ignores it. There would perhaps be no harm done if 
the court frankly held that for the purposes of the Workmen’s Compensation 
Act the legal entity of the corporation will be ignored in cases where the 
claimant holds practically all the stock, and possesses practically all the control. 
of the corporation. Such a position, whatever might be said about it in 
principle, would have the merit of definiteness, and would not leave the law 


in the state of doubt in which it now is. 
Louts S. BERKoFF. 





